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INTRODUCTION

Effective: 2/15/2000

The Drug-Free Workplace Act of 1988 mandates that the workplace must be totally free of
the illegal use of drugs and alcohol. The Omnibus Transportation Employee Testing Act of
1991 requires certain employees in safety-sensitive positions, as defined by the United States
Department of Transportation (USDOT), be tested for the presence of illegal drugs and
alcohol in the workplace.

The WVDOT is committed to a safe and healthy work environment. Substance abuse is a
significant health problem. Such abuse can adversely affect an employee's job performance,
endanger other employees or public citizens and damage public or private property.
Accordingly, the primary goals of the WVDOT policies on this subject are to ensure that the
workplace is safe, healthful and productive for employees and citizens.

This chapter provides an overview of the WVDOT Executive Policies pertaining to
substance abuse which have been included for reference. For additional assistance and
information on this and related topics, contact Transportation Human Resources Division
(which also functions as the WVDOT Equal Employment Opportunity office for the
Substance Abuse Procedure).

In the event any of this Procedure is in conflict with Federal guidelines, or if any of the
Federal guidelines are omitted, Federal rules will prevail.

DRUG FREE WORKPLACE POLICY

Effective: 2/15/2000

The following policy, issued by the Secretary of the WVDOT applies to all employees.
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DRUG FREE WORKPLACE POLICY STATEMENT

it iz the policy of the Weast Virginia Depaniment of Transportation to ansure that
its work places are free of illogal dings snd controlled substances by prohibiting the uss,
possession, puerchase, distribution, sale, or presence in the body system without medical
authorizatien, of illezal or contenlizd subsianess. This s applicable while employecs are
engzged in any work-related activity, which includes perfonmance of Agescy business
during regularly scheduled werk days, meal breaks andfer social eccasions having a
connection or dispensation of alcohol andfor a controfled substance; the reporting to work
wunder the influcnce of & coatrolled substanes or alechol: the peesence of 2 non medically
prseribed contralled substance or aleokol in the body system or possessien of drug
naraphemaliz, are 311 prokibited in the work place.

As a condition of emplovment all employecs wilk:

1) Abidde by the terms ol this pelicy siatement;

2} Motify hizs or her supervisor of any eriminal drus seatiste conviction for a
wiplation oeeurmng i the work place, oo later than five {39 days afier such
conviction; and

3} Sign the “Employes Dmg Awareness Certification Foom",

Violaton of this policy will lead to appropriate persenncl actions. Disciplinary
actipn roay range Feom 2 repeimand o dismissal and, employess may be reguized w0
participate i a dreg rehehilitetion program or &n assistance program.

The Department will contipueusly work to maintain o deag-free work place and
regardiess of watk site location, all emplovees will be coversd by the dmg-free

AWATGNSES DTPITAT.

Thiz policy is consistent with and is 1o be mead in conjunction with the West
Wirginia DHvision of Persennel Drus-Fres Workplage Policy.

S
== 42/573‘“){,}%
Samuel 7. Bopagso, PE
Secretary

EE D raFRRMATNEACTGHEMMLOYER

This policy is applicable while employees are engaged in any work-related activity,
including meal breaks, and/or social events connected with the job or agency.

Transportation Human Resources Division's Equal Employment Opportunity Section
(functioning as the DOT EEO office) is responsible for maintaining a drug-free awareness



program to include: DOT policy on maintaining a drug-free workplace, the dangers of
substance abuse in the workplace, and information on drug counseling, rehabilitation,
employee assistance programs and the penalties for drug abuse violations in the workplace.

Organization managers are responsible for advising all employees that as a condition of
employment, they must abide by the terms of the DOT Drug Free Workplace Policy and that
violations may result in disciplinary action up to and including dismissal and/or referral to an
approved rehabilitation program. All new employees will be provided a copy of the policy
and required to sign the "Employee Drug Awareness Certification Form™. The original is sent
to Transportation Human Resources Division with a copy maintained in the organization's
files.

Thereafter, organization managers are responsible for immediately notifying Transportation
Human Resources Division of any criminal drug statute conviction of an employee for a
violation occurring in the workplace upon receiving notification of conviction. Additionally,
organization managers are required to take appropriate personnel action against the convicted
employee within 30 days of notification of the conviction. Consultation with Transportation
Human Resources Division prior to taking personnel action is required.

Finally, Transportation Human Resources Division will maintain the DOT records of the
"Employee Drug Awareness Certification Forms," criminal drug statute conviction
notifications and resulting personnel action. Transportation Human Resources Division will
also provide notice to the Federal Highway Administration within 10 days after being
notified of an employee's conviction of a criminal drug statute violation in the workplace.

DRUG/ALCOHOL TESTING PROGRAM

Effective: 2/15/2000
A. PARTICIPANTS:

Transportation Human Resources Division will place each new employee in one
of four categories, based upon the job function, within the Personnel System on
REMIS. Following, are the categories and their definitions.

e FR - Federally Required. Drug/alcohol testing is required by the Federal
DOT.

e AR - Agency Required. Drug/alcohol testing is required by the agency
(i.e. Division of Highways).

¢ NR - Not Required. Drug/alcohol testing is not required.

¢ PR - Pending Requirements. It has not yet been determined if the
employee will be subject to drug/alcohol testing in his/her new position.
The employee will be moved from this classification as soon as he/she can
be placed in one of the other three categories.

All employees working in a safety sensitive function (as defined by the DOT
Drug and Alcohol Testing Policy) must adhere to the program and participation
is a condition of employment that places these employees in a "covered
position” under this program.



A safety sensitive function has been defined by the DOT Drug and Alcohol
Testing Policy as "Commercial Motor Vehicle operators and mechanics who
service and maintain CMV's but do not possess the Commercial Driver's
License. The Federal Railroad Administration has declared that any employee
who is subject to the Hours of Service Act must be tested for illegal drugs and/or
alcohol in the work place.

B. CONFIDENTIALITY:
Effective: 2/15/2000

Drug and alcohol testing records will be maintained under rules of
confidentiality established in the federal regulations. Disclosure of individual
records can be made with a written request from the employee to Transportation
Human Resources Division. Test results will be revealed only to the
Transportation Human Resources Director (or a designee) and the WVDOT
Substance Abuse Program Coordinator as individuals authorized by the
USDOT/FHWA rules to receive such information. Results will be shared with
supervisory personnel on a need to know basis.

No permanent record will be kept for any applicant who decides to withdraw
their application because of the testing requirement.

IV. CONSEQUENCES FOR PROHIBITED CONDUCT

A. POSSESSION WITHIN THE WORKPLACE:

Penalties for possessing unlawful drugs or alcohol in the workplace range from
reprimand to dismissal. Not reporting a conviction for a violation arising in the
workplace by employees or supervisors will be grounds for disciplinary action.
The severity of discipline depends on the type of offense in accordance with
Volume IX, Chapter 12 of the Division of Highways Administrative Operating
Procedures.

B. REFUSAL TO PARTICIPATE:

Conduct constituting a refusal to test, besides blatant unwillingness to submit to
testing procedures, is:

- Tampering with or attempting to adulterate the specimen or collection
procedure,

- not reporting to the collection site in the time allotted,

- leaving the scene of an accident as defined by the policy without a valid reason
before testing has been conducted, or

- failure to provide adequate breath/urine samples without a valid medical reason
(issued by an acceptable physician to WVDOT).



- refusing to sign Step 2 of the Breath Alcohol Testing Form.

The Federal Railroad Administration regulations require that a hearing be held
before the Director (or his/her designee) of Transportation Human Resources
Division within ten days to establish just cause for the refusal to test by an
employee of the State Rail Authority. If just cause cannot be established through
this procedure, disciplinary action, up to and including dismissal, can occur.

V. EMPLOYEE ASSISTANCE

Effective: 2/15/2000
A. TRAINING:

Training must be provided by the West Virginia Division of Personnel and the
Agency concerning substance abuse in the workplace, the penalties for
substance abuse through the Employee Referral Program and Substance Abuse
Professionals (SAP).

B. VOLUNTARY REFERRAL:

Employees covered by this policy who, of their own accord and prior to being
informed they are to submit to testing, voluntarily seek the aid of a Substance
Abuse Professional(SAP), will be allowed a leave status consistent with the WV
Division of Personnel's and WVDOT's Administrative Rules up to forty-five
days to meet initial rehabilitation demands established by a SAP. No
disciplinary action will be initiated as a result of VVoluntary Referral. The
employee may return to duty upon the recommendation of the SAP and may be
subject to follow-up testing at the discretion of the SAP.
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MEMORANDUM

TO: C and H Level Staff
District Engineers
Division Directeors
State Rail Authority
Parkways, Economic Development and Tourism

FROM: Fred VanKirk ?‘;9 % /u

Secretary
Commissioner of Highways

SUBJECT: CHANGES TQ DEPARTMENT OF TRANSPORTATION'S
DRUG AND ALCOHOL TESTING POLICY

This is to notify you of two changes to the Department of
Transportation's Drug and Alcchel Testing FPolicy. They are as
follows:

1} A first offense positive drug result or alcohol
concentration of .04 and above will carry a minimum
suspension of five working days. The suspension
can be longer if the employee does not comply with
the Policy's requirement to consult a substance
abuse professicnal. Previously, the period of
suspension was dependent on when the employee was
evaluated by a substance abuse professional,

2) & refusal to test, failure to provide a sample
without a wvalid medical reason, refusal tc sign
step 2 of the Breath Alcchel Form, or adulteration
of a sample will be treated as a positive test for
disciplinary purposes. This includes random and
reasonable suspicion tests.

These changes are effective immediately. Should you have any
guestions regarding this matter, please contact the Human Rescurces
Division.

FV:iBj

WEST VIRGINIA DEPARTMENT OF TRANSPORTATION
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DRUG AND ALCOHOL TESTING POLICY
INTRODUCTION

The United States Congress passed into law the Commercial Motor Vehicle Safety Act (CMVSA) of
1986, legislation establishing the criteria for the Commercial Drivers License (CDL) programs. One of
the provisions of the CMVSA required the U.S. Department of Transportation to establish regulations for
drug testing of CDL holders. However, the original drug testing regulations covered only employees
involved in interstate commerce, essentially granting state and local government employees, among
others, with limited exemptions in regard to the specific requirements of the law. The United States
Supreme Court has ruled drug testing of employees involved in safety-sensitive functions, as defined by
USDOT Operating Agencies such as the Federal Highway Administration, as being Constitutional under
the Fourth Amendment. The Court has declared that properly administered testing programs covering
employees performing safety-sensitive duties are necessary in order to provide for safety issues in the
public interest.

Over time the legislation has been amended and Congress passed into law the Omnibus Transportation
Employee Testing Act of 1991, requiring the U.S. Department of Transportation to establish and
implement alcohol testing programs in the various operating agencies under its umbrella, such as the
Federal Highway Administration, whose rules apply to employers such as the West Virginia Department
of Transportation, Division of Highways and the Parkways Economic Development and Tourism
Authority. The regulations also required the USDOT change its drug testing procedures. The USDOT felt



that the granting of industry-wide drug testing waivers, established for specific employers such as the
West Virginia Department of Transportation, is not in the public interest and only a few waivers have
been granted in the current CDL regulations.

The current rule has been amended to include CDL holders involved in intrastate commerce as well as
interstate commerce, thereby requiring the West Virginia Department of Transportation, as an employer
having CDL holders, to implement drug and alcohol testing programs for employees performing
functions defined as covered in the current regulations. The current regulations can be found in Title 49,
Code of Federal Regulations, part 40, and part 382.

The regulations require certain responsive actions be taken by the employer for conduct that is prohibited
by the drug and alcohol testing rules. Disciplinary Actions under this policy are being established by the
West Virginia Department of Transportation, Division of Highways and the Parkways Economic
Development and Tourism Authority (hereinafter Agency), under its authority to discipline employees
engaging in prohibited conduct. In regard to the Parkways Economic Development And Tourism
Authority, any reference to a Division Director or District Engineer or Human Resources Division in this
Policy shall imply the Director of Operations and Training (or his/her designee).

DEFINITIONS

ALCOHOL - The intoxicating agent in beverage alcohol, ethyl alcohol or other low molecular weight
alcohol's including methyl or isopropy! alcohol.

ALCOHOL CONCENTRATION - The alcohol in a volume of breath expressed in terms of grams of
alcohol per 210 liters of breath as indicated by a breath test using Evidential Breath Testing devices.

ALCOHOL USE - The consumption of any beverage, mixture or preparation, including any medication
containing alcohol.

BREATH ALCOHOL TECHNICIAN (BAT) - An individual who instructs and assists individuals in the
alcohol testing process and operates an Evidential Breath Testing device.

CHAIN OF CUSTODY - Procedures to account for the integrity of each urine specimen by tracking its
handling and storage from point of specimen collection to final disposition of the specimen.

COLLECTION SITE - A place designated by the Agency where individuals present themselves for the
purpose of providing a specimen to be analyzed.

COLLECTION SITE SUPERVISOR - The highest level on-duty supervisor available at a particular
testing location.

CONFIRMATION TEST - In drug testing, a second analytical procedure to identify the specific drug that
is independent of the screening test and that uses a different technique and chemical principle from that of
the screening test in order to ensure reliability and accuracy. Gas Chromatography/Mass Spectrometry is
the only authorized confirmation method for cocaine, marijuana, opiates, amphetamines, and
phencyclidine. In alcohol testing, a second test, following a screening test with a result of 0.02 or greater,
that provides quantitative data of alcohol concentration.

COVERED DUTY - Covered duty means the employee is performing a safety-sensitive function as it



relates to this Policy. The term covered duty has the same definition as safety-sensitive function, and is
defined in the section of this Policy titled "COVERED EMPLOYEES."

EVIDENTIAL BREATH TESTING DEVICE (EBT) - An EBT approved by the National Highway
Traffic Safety Administration (NHTSA) for the evidential testing of breath and placed on NHTSA'’s
"Conforming Products List of Evidential Breath Measurement Devices."

MEDICAL REVIEW OFFICER (MRO) - A licensed physician responsible for receiving laboratory
results generated by the Agency’s drug testing program who has knowledge of substance abuse disorders
and has appropriate medical training to interpret and evaluate an individual’s confirmed positive test
result together with his/her medical history and any other relevant biomedical information.

PERFORMING A SAFETY-SENSITIVE FUNCTION - The employee is considered to be performing a
safety-sensitive function during any period in which he/she is actually performing, ready to perform, or
immediately available to perform covered duty.

SCREENING TEST (OR INITIAL TEST) - In drug testing, an immunoassay screen to eliminate negative
urine specimens from further analysis. In alcohol testing, an analytic procedure to determine whether an
employee may have a prohibited concentration of alcohol in a breath specimen.

SHIPPING CONTAINER - A container capable of being secured with a tamper-evident seal that is used
for the transfer of one or more urine specimen bottle(s) and associated documentation from the collection
site to the laboratory.

SUBSTANCE ABUSE PROFESSIONAL - A licensed physician, or a licensed or certified psychologist,
social worker, employer assistance professional, or addiction counselor (certified by the National
Association of Alcoholism and Drug Abuse Counselors Certification Commission) with knowledge of,
and clinical experience in, the diagnosis and treatment of alcohol and controlled substances-related
disorders.

COVERED EMPLOYEES

The regulations require the Agency, as an employer, to implement drug and alcohol testing programs for
employees involved in job duties defined as safety-sensitive by the Federal Highway Administration. For
the purpose of this policy, covered duties are those that relate to the operation and/or repair of a
commercial motor vehicle as defined in 49 CFR part 382.107 and the employee is required to possess a
Commercial Driver’s License as a condition of employment. A commercial motor vehicle, as defined by
49 CFR part 382.107, means a motor vehicle or combination of motor vehicles if the motor vehicle-

e Has a gross combination weight rating of 26,001 or more pounds inclusive of a towed unit with a
gross vehicle rating of more than 10,000 pounds; or,

e Has a gross vehicle weight rating of 26,001 or more pounds; or,

 Is designed to transport sixteen (16) or more passengers, including the driver; or

o Is of any size and is used in the transportation of materials found to be hazardous for the purposes
of the Hazardous Materials Transportation Act and which require the motor vehicle to be placarded
under the Hazardous Materials Regulations (49 CFR part 172, subpart F.).

COVERED EMPLOYEES under this policy are those who:



o Are required to possess a Commercial Drivers License to operate a commercial motor vehicle as
described above (Equipment Operators); or,

o Are subject, at any given time, to be dispatched to operate a commercial motor vehicle as described
above that requires a Commercial Drivers License to operate (Specific Craftsworkers, Mechanics,
other intermittent operators).

These employees are being tested under the authority of the Federal Highway Administration as
established in 49 CFR part 40 and part 382.

In addition, the following employees will be drug and alcohol tested under the Authority of the West
Virginia Department of Transportation:

e Any mechanic who services or maintains, or is subject to service and maintain at any given time, a
commercial motor vehicle as described above that requires a Commercial Drivers License to
operate, but do not possess a Commercial Drivers License.

All provisions of this Policy apply to these mechanics as well.

PARTICIPATION

Participation by all covered employees is a condition of employment. Refusal to participate in the testing
programs is considered as refusing to test and will result in employee dismissal. Employees are to comply
with all instructions received from the Breath Alcohol Technician/urine sample collector. Failure to
cooperate with the Breath Alcohol Technician/urine sample collector will result in employee dismissal. A
supervisory presence, with the authority to remove the employee from duty, will be maintained at the
collection site in case an employee engages in prohibited behavior associated with the drug and alcohol
testing rules.

REQUIRED HOURS OF COMPLIANCE/PROHIBITED BEHAVIOR

Employees meeting the definition established in COVERED EMPLOYEES, are required to be in
compliance with the prohibited alcohol regulations during any time while at work. Alcohol use is
prohibited:

o While performing their duties as defined in COVERED EMPLOYEES;

o Within four (4) hours of performing duties as defined in COVERED EMPLOYEES;

o up to eight (8) hours following an accident, or until post accident testing has occurred;
and,

o No employee may report for duty, or remain on duty, performing duties defined in COVERED
EMPLOYEES, under the influence of or impaired by alcohol, or having a breath alcohol
concentration of 0.02 or greater.

Use and ingestion of prohibited drugs is not allowed at any time, whether at work or not.



REQUIRED TESTS - DRUGS AND ALCOHOL

Regulations require the Agency to drug screen COVERED EMPLOYEES for the presence of:

e Marijuana

Cocaine
Amphetamines
Opiates
Phencyclidine (PCP)

Breath Alcohol Concentration (BAC) of 0.02 or greater is prohibited in the workplace under this policy.

Five different drug/alcohol testing programs require mandatory participation by all COVERED
EMPLOYEES. They are:

1. Pre-Employment: All candidates approved for employment and required to possess the Commercial
Drivers License as a condition of employment are required to produce a negative drug screen and have a
breath alcohol concentration of less than 0.02 prior to reporting for covered duty. This rule also applies to
any individual wishing to transfer/promote into a position defined in COVERED EMPLOYEES. There is
no exception to this rule.

Once an applicant has been approved for employment, the Human Resources Division will contact the
potential employee providing details of the drug/alcohol testing procedure. The applicant will be
informed to report for duty once negative drug test results and verification of breath alcohol concentration
of less than 0.02 has been provided. A positive drug test or an alcohol concentration of 0.02 or greater
will disqualify the applicant for employment. Transferring/Promoting employees will be allowed to
report for their new duties upon issuance of a negative drug test and an alcohol concentration verification
of less than 0.02. Positive test results require disciplinary action as defined by this policy.

No permanent record is to be kept for any applicant who decides to withdraw his/her application because
of the testing requirement.

2. Random: Random testing provisions require covered employees be subject to drug testing at any time
while at work and alcohol testing at any time an employee is performing or subject to perform duties as
defined in COVERED EMPLOYEES.

Names will be selected for random testing using computer technology and methodology established by
the USDOT/FHWA in 49 CFR part 40 and part 382. The method of selection requires each employee
have an equal chance at being selected for any given testing period. Testing in one testing period does not
preclude the employee from being selected again in another testing period.

The Agency is required to test at least 50% of the total number in the testing pool for the presence of
illegal drugs and 25% for prohibited alcohol concentration in a calendar year. The annual minimum rate
of testing will be established for an industry covered by the federal regulations by the USDOT. Nothing
in this policy is to imply that the Agency cannot test COVERED EMPLOYEES at a rate higher than the
minimum rate established by the USDOT.

3. Reasonable Suspicion: Federal Regulations require the Agency train supervisors in the signs and
symptoms of alcohol misuse and drug abuse in order to require employees to undergo reasonable



suspicion testing when it can be reasonably suspected the COVERED EMPLOYEE has violated the
alcohol or controlled substance prohibitions. Tests can only be ordered based upon contemporaneous,
articulable observations concerning the appearance, behavior, speech, or body odors of a COVERED
EMPLOYEE while at work.

No COVERED EMPLOYEE under this policy shall report for duty under the influence of or impaired by
alcohol, as shown in the behavioral, speech, and performance indicators of alcohol misuse, nor shall the
Agency allow a COVERED EMPLOYEE to perform or continue to perform their covered duties until an
alcohol test is administered and the employee’s alcohol concentration measures less than 0.02. Illegal use
of drugs is prohibited at all times under this policy.

Supervisors are required to have a concurring opinion from another trained supervisor documenting the
employee’s conduct and behavior in all cases when practical. If a second, confirming supervisor is not
available, one supervisor can request testing if necessary. Reasonable suspicion testing under this rule is
authorized only if the required observations are made during, just preceding, or just after a period of the
work day the employee is required to be in compliance with these rules. Immediate supervisors are to
contact their Division Director/District Engineer (or a designee) in order to discuss the circumstances as
they relate to the employee’s on-duty behavior. The District Engineer/Division Director (or a designee)
will make the determination to initiate testing and will inform the Human Resources Division as soon as
practical.

A written record, Form AH-505, is to be maintained and forwarded to the Human Resources Division in
all drug and/or alcohol reasonable suspicion testing situations. If approval to test a particular employee is
not granted, no record of the drug/alcohol reasonable suspicion indicators is to be kept for any reason.

Reasonable suspicion drug tests require the employee be removed from covered duties until drug testing
is completed and results certified. If an employee is informed that reasonable suspicion drug testing has
been authorized, the employee must provide a urine sample within twenty four (24) hours of being
informed testing has been authorized. It is the employee’s responsibility to be available to provide a urine
sample once he/she has been informed of the testing requirement, and failure to meet the testing
requirement shall have the test result issued as positive, refusal to test.

A written record (Form AH-505, Reasonable Suspicion Documentation, with attachments, if space is not
sufficient), to be forwarded to the Human Resources Division, shall be made of the observations leading
to a controlled substance test and signed by the supervisor who made the observations, within twenty four
(24) hours of the observed behavior. Negative drug test results require that no record of the specific
incident be maintained. Positive test results require Disciplinary Action as defined by this policy.

If an alcohol test is not performed within two (2) hours following the Division Director/District
Engineer’s (or a designee’s) approval to test, the supervisor is to prepare and forward to the Human
Resources Division a record (Form AH-505, Reasonable Suspicion Documentation, with attachments, if
space is not sufficient), stating the reasons the alcohol test was not administered promptly. If an alcohol
test is not administered within eight (8) hours following the Division Director/District Engineer’s (or a
designee) approval, the supervisor shall cease attempts to administer the test and state in the record the
reasons for not administering the test.

4. Post Accident: As soon as practical following an accident involving a commercial motor vehicle, the
Agency shall conduct drug and alcohol testing when the situation meets any one of the following criteria:

e The accident involves a fatality;
o The employee receives a citation under state or local law for a moving traffic violation arising from



the accident and:

a.) one or more of the vehicles involved in the accident cannot be moved or has to be towed
from the scene; or;

b.) Someone receives medical treatment away from the scene of the accident.

Nothing in this policy shall be construed to require the delay of necessary medical attention for injured
people following an accident, or to prohibit an employee from first seeking assistance in responding to
the accident, or to obtain necessary medical treatment. A COVERED EMPLOYEE who is subject to post
accident testing must remain available for testing or the Agency will consider the employee has refused to
participate in the testing process and Disciplinary Action, as defined by this policy, will be taken. The
employee subject to post accident testing cannot consume alcohol for eight (8) hours following the
accident, or until he/she submits to an alcohol test, whichever comes first.

When the required controlled substance and/or alcohol test has not been administered in a reasonable
time following the accident, the following actions shall be taken:

o If the employee has not submitted to an alcohol test within two (2) hours, the Division/District
Representative shall prepare and forward to the Human Resources Division a written record stating
the reason the test was not properly administered;

o If the employee has not been tested for prohibited alcohol concentration within eight (8) hours,
attempts to administer the alcohol test shall cease, and the Division/District representative is to
prepare and forward the written record to the Human Resources Division;

« If the employee has not submitted to a controlled substance test within thirty two (32) hours, the
Agency shall cease attempts to administer the test, and the Division/District Representative is to
prepare and forward the previously mentioned record.

Employees may be required to provide two different samples as a result of an accident. Federal regulation
requires the Agency drug and alcohol screen for specific accidents, and a Law Enforcement Agency may
request testing under its authority as well. If the Agency cannot perform the required tests as a result of
the accident, a drug/alcohol test administered by Federal, State, and Local authorities will meet the
requirements of the federal post accident testing regulations under the following conditions:

o The official must have independent authority to conduct the test;

e Test must conform to Federal, State, and Local requirements;

o Alcohol tests require a blood or breath sample, and controlled substance testing requires urine
samples be collected.

In addition to any Disciplinary Action resulting from the accident itself, the Agency will initiate
Disciplinary Action, as defined by this policy, for any positive test result provided by any COVERED
EMPLOYEE under post accident requirements.

5. Return to Duty/Follow up: The Agency shall ensure that before a COVERED EMPLOYEE returns to
covered duty after engaging in conduct that is prohibited under this policy, the employee is to undergo a
return to duty alcohol test indicating an alcohol concentration of 0.02 or less and/or a certified negative
drug test result.

In the event return to duty testing is required, the employee must have been evaluated by a Substance
Abuse Professional (SAP) and participate in any substance abuse assistance program as prescribed.



Following the determination that an employee is in need of assistance in resolving problems associated
with substance abuse and his/her successful return to covered duty, the Agency shall ensure the employee
is subject to unannounced follow up alcohol/drug testing as required by the Substance Abuse Professional
(SAP). Federal regulations require the employee be subject to a minimum of six (6) follow up tests
during the first twelve (12) months.

SUBSTANCE ABUSE PROFESSIONALS

The Agency will advise employees of local Substance Abuse Professionals meeting the minimum
requirements for such through the Employee Assistance Program maintained in the Equal Employment
Opportunity Division. However, employees are free to choose their own Substance Abuse Professional as
long as the individual meets the minimum requirements for such established in 49 CFR part 382.107.

REFUSAL TO TEST

COVERED EMPLOYEES are required to participate in the testing programs as a condition of
employment. Certain behaviors constitute a refusal to test, which automatically initiates a positive result,
and Disciplinary Action, as defined by this policy, will be initiated.

Employees are required to follow all instructions provided by the Breath Alcohol Technician/urine
sample collector and/or the collection site’s supervisory presence. Cooperation in the drug/alcohol testing
process is a mandatory condition of employment.

Other conduct constituting a refusal to test are:

e Tampering with or attempting to adulterate the specimen or collection procedure, not reporting to
the collection site in the time allotted, or leaving the scene of an accident as defined by this policy
without a valid reason before testing has been conducted.

o Failure to provide adequate breath/urine samples without a valid medical reason also constitutes a
refusal to test.

Employees are to provide an adequate amount of breath upon the instruction of the Breath Alcohol
Technician. The Breath Alcohol Technician (BAT) will ask an employee who is unable to provide a
sufficient amount of breath to complete the test. If the employee is unable to provide an adequate breath
sample, the collection site supervisor is to be notified that a positive test result is declared as a result of
the employee’s inability to provide an adequate sample. After notifying the Human Resources Division,
the supervisor shall refer the employee to a licensed Physician acceptable to the Agency. The Physician is
to make a determination as to whether or not the employee has a medical condition, or could have a
medical condition, that precluded him/her from providing an adequate breath sample. If the Physician
cannot make such a determination, the employee’s test is considered positive because of a refusal to test.
The Physician is to provide the Human Resources Division with his/her written conclusions.

Drug tests require at least 45 milliliters of urine. If the employee cannot provide this minimum amount,
the collector will advise the employee to drink not more than 24 ounces of fluid, and, after a period not to
exceed two (2) hours, again attempt to provide an adequate amount of urine. The original sample is to be
discarded. If the employee still cannot provide an adequate sample, the specimen is to be discarded and



testing discontinued, and the collector will inform the site supervisor, who will inform the Human
Resources Division. The Human Resources Division will inform the drug testing program’s Medical
Review Officer who will contact the employee and refer him/her to a licensed Physician acceptable to the
Agency to determine if there could be a medical reason for the employee’s failure to provide an adequate
urine sample. If the Physician cannot make such a determination, the test result is to be issued as positive,
refusal to test. The Physician is to provide the Human Resources Division with a written report of his/her
conclusions.

In the event an employee is not able to provide an adequate breath/urine sample, they are to be removed
from covered duty immediately and be temporarily reassigned non-covered duties. The employee is to be
advised he/she must provide medical documentation within seven (7) calendar days of the date of referral
to a licensed Physician. Failure to do so will be considered as refusing to test and Disciplinary Action
initiated.

TESTING PROCEDURES

A site supervisor, with authority to relieve an employee from duty for prohibited conduct. will represent
supervisory authority at all collection locations. The Breath Alcohol Technician/urine sample collector
will report to the highest ranking supervisor at a testing location and inform him/her that testing of
specific employees is to take place. Employees will be verbally informed by a supervisor that they are to
report to a specific location for drug/alcohol testing. Collection sites can be either fixed locations or
mobile testing units. Once informed. the employee is to report for testing immediately.

Employees are to identify themselves through picture identification. In the event no picture identification
is readily available, the collection site supervisor can verify the employee’s identity. Employees who
refuse to cooperate with the Breath Alcohol Technician/urine sample collector/site supervisor will have
their test results issued as positive, refusal to test.

A local Agency facility is declared as the official collection site. Collections can take place at any Agency
facility that meets the minimum requirements for collection and security established by the federal
regulations. Mobile testing at specific work-site locations can also take place if the Breath Alcohol
Technician/urine sample collector meets the minimum criteria for conducting this type drug/alcohol
collection procedure established in the federal regulations.

Drug Testing Procedures

The collector will inform the employee of the procedures necessary to fulfill his/her obligation under the
drug testing rules. The employee’s privacy will be maintained and allow for individual privacy unless
there is a reason to believe that a particular individual may alter or substitute the specimen to be provided.

For purposes of this policy, the following circumstances are the exclusive grounds constituting a reason
to believe that an individual may alter or substitute the specimen, mandating a witnessed collection:

o The employee has presented a urine specimen that falls outside the normal temperature range (32 -
38 degree Centigrade or 90 - 100 degree Fahrenheit).

o The employee declines to provide a measurement of oral body temperature.

o Oral body temperature varies by more than 1 decree Centigrade/1.8 degree Fahrenheit from the
temperature of the specirnen.

o The last urine specimen provided by the employee (i.e. on a previous occasion) was determined by



the laboratory to have a specific gravity of less than 1.003 and a creatinine concentration
below .2g/L.

o The collection site person observes conduct clearly and unequivocally indicating an attempt to
substitute or adulterate the sample (e.g., substitute urine in plain view, blue dye in specimen
presented, etc.).

o The employee has previously been determined to have used a controlled substance without medical
authorization and the particular test was being conducted under this policy providing for follow up
testing upon or after return to service.

Only the urine sample collector has authority to witness an employee’s providing of a urine sample, and
he/she must be of the same gender as the person providing the sample. The Division Director/District
Engineer (or his/her designee) is to be contacted for approval by the collection site supervisor/urine
sample collector prior to any witnessed collection requirements directed by this policy.

Collectors will be trained in the procedures established by the federal regulations and will conduct all
testing in accordance with those standards.

At the collection site, employees will be asked to provide a urine sample for analysis. The split sample
method of collection will be utilized, meaning the larger sample will be divided into two (2) smaller ones.
Both bottles will be sealed and shipped in a single container to the laboratory for analysis. Chain of
Custody forms and procedures, established in 49 CFR part 40 and part 382, apply to all urine collections
and will easily identify test results so they are attributed to the correct employee. Laboratories have to be
certified to perform the analysis by the U.S. Department of Health and Human Services. A Medical
Review Officer, (a licensed Physician) certifies the results of the drug tests to the Human Resources
Division.

If the test result of the primary sample is positive, the employee may request the split (second) sample be
analyzed at a different certified laboratory for the presence of the drug(s) initially certified as positive.
Before any test is certified as positive by the Medical Review Officer, every reasonable attempt will be
made to contact the employee to discuss whether or not a medical or other condition may have triggered
the positive result. The employee will be allowed 72 hours from the time of positive test notification to
request the second analysis be conducted. Any employee providing a certified positive urine sample is to
be removed immediately from covered duty until the end of the current shift, referred to a Substance
Abuse Professional, and disciplined under the authority of this Policy.

Alcohol Testing Procedures

Breath Alcohol Technicians (BAT) are to be trained to proficiency in the use of the Evidential Breath
Testing (EBT) device to be used in alcohol testing procedures. The EBT must be one approved for use by
the National Highway Traffic Safety Administration.

Alcohol testing is to be conducted in a location that affords visual and aural privacy to the individual
being tested, sufficient to prevent unauthorized persons from seeing or hearing test results. No
unauthorized person(s) shall be permitted access to the testing location at any time while testing is being
conducted. In unusual circumstances, a test may be administered at a location that does not meet the
federal standards for testing locations and the collector is to provide for the privacy of the employee to
the greatest extent possible. Standard forms have been created by the U.S. Department of Transportation
for use in the alcohol testing process, ensuring results are attributed to the correct employee.

Once the employee has identified himself/herself, an individually sealed mouthpiece is to be removed and
attached to the EBT in the employee’s presence. The employee is to forcibly blow into the mouthpiece



for at least six (6) seconds or until the EBT indicates a sufficient amount of breath has been
accomplished. The employee is to be shown his/her test result, and the test result test number, testing
device, serial number of the testing device, time and quantified result are to be recorded by the BAT.

When results of less than 0.02 are generated, the actual testing procedure is over and the BAT will inform
the employee of the signature requirements of the reporting form. If the alcohol concentration is 0.02 or
greater, a confirmation test shall be performed. The BAT will instruct the employee in the steps necessary
to complete the confirmation test. The confirmation test is to be conducted within twenty (20) minutes,
but not less than fifteen (15) minutes, of the initial test.

Refusal by an employee to complete and sign the breath alcohol testing form, step 2, to provide adequate
amounts of breath, or otherwise to cooperate with the testing process in a way that prevents the
completion of the test, shall be noted by the BAT and the testing process immediately terminated.

Any covered employee with an alcohol concentration of 0.02, but less than 0.04, is required to be
removed from covered duty for a period of not less than 24 hours in addition to discipline under this
policy. Any employee with an alcohol concentration of 0.04 or greater is to be removed immediately
from covered duty until the end of the current shift, referred to a Substance Abuse Professional, and
disciplined under the authority of this Policy.

The collection site supervisor is to be notified by the BAT that an employee possesses an alcohol
concentration at levels of 0.02 and greater. The supervisor is to relieve the employee from covered duty
and contact the Director (or designee) of the Human Resources Division.

A breath alcohol test is to be considered invalid under the following circumstances:

o The next scheduled calibration check on the EBT produces a result that differs by more than the
tolerance stated in the Quality Assurance Plan of the manufacturer from the known value of the test
standard. In this event, every result of 0.02 or above obtained on the deuce since the last valid
external calibration check shall be invalid. The BAT does not observe the minimum fifteen (15)
minute waiting period prior to a confirmation test.

e The BAT does not perform an air blank of the EBT before a confirmation test, or an air blank does
not result in a reading of 0.00 prior to the administration of the test. The BAT does not sign the
form as required.

e The BAT has failed to note in the remarks section of the form that the employee has failed or
refused to sign the form following the recording or printing on or attachment to the form of the test
result.

e An EBT fails to print a confirmation test result.

« On a confirmation test, or where applicable, on a screening test, the sequential test number or
alcohol concentration displayed on the EBT is not the same as the sequential test number or alcohol
concentration on the printed result.

RECORDS

All drug and alcohol testing records will be maintained under rules of confidentiality established in the
federal regulations. The Human Resources Division will provide employees with their testing records
upon receipt of a written request for such records. Records will be disclosed only to those individuals
authorized by the USDOT/FHWA rules to receive such information.



CONSEQUENCES OF PROHIBITED CONDUCT

The Agency’s Medical Review Officer will certify positive drug test results to the Human Resources
Division. Alcohol test results are available on-site and supervisors are to proceed based upon the criteria
established under this policy. The Human Resources Division will inform the Division Director/District
Engineer (or a designee) of the positive drug test results and the Director of Human Resources (or his/her
designee) is to be informed by the site supervisor of the positive alcohol test (0.02 or greater) and the
actions taken as mandated by this policy. The employee is to be removed from covered duty immediately
upon notification of positive drug test results and/or an alcohol concentration of 0.02 or greater, but less
than 0.04, in the workplace. The employee is to be referred to a Substance Abuse Professional for
positive drug test results and/or alcohol concentration of 0.04 or greater in the workplace. These actions
are required under the federal regulations.

In any instance in which a covered employee has been removed from covered duties as they relate to this
policy, any assignment of other non-covered duty is to be accomplished on a temporary basis. Conditions
set forth in the Disciplinary Actions offered below must be met and the employee must return to covered
duty. There will be no exceptions to this rule.

If, for any reason, errors are made in reporting employee test results which cause the employee monetary
loss and/or Disciplinary Action, the affected employee will have his/her status restored as if the error in
test result reporting never occurred. All documentation relating to a situation such as this will be purged
from the Agency’s Drug and Alcohol Records Management System.

Discipline is to be administered under the Agency’s authority to discipline employees found to be in
violation of prohibited workplace activity. The following disciplinary schedule applies to all COVERED
EMPLOYEES:

First Offense - Random/Reasonable Suspicion/Employee Transfer/Promotion Positive Drug Test
Result/Alcohol Concentration of 0.04 or Greater Result

The employee is to be relieved from covered duty until the end of the current shift and be suspended at
the close of the day upon notification of test results. If the employee seeks the guidance of a Substance
Abuse Professional, he/she will be allowed a Leave Status upon receipt by the Division/District of the
date and time of initial visit from the SAP, in order to initiate a treatment program established by the
Substance Abuse Professional. The employee must report to a SAP within seven (7) calendar days of
positive test result notification, and failure to report will result in employee dismissal. If the Substance
Abuse Professional’s rehabilitation plan includes out-patient treatment, the employee shall be temporarily
returned to duty in another capacity. If the prescribed treatment involves in-patient admission, the
employee will be granted the use of leave consistent with the West Virginia Division of Personnel’s
Administrative Rules/Parkways Authority Policy and Procedures. All conditions set forth by the SAP
must be met in order to return to work performing duties as defined in COVERED EMPLOYEES. A
Return to Duty test, showing an alcohol concentration of 0.02 or less or a negative drug test, is required
of the employee. Follow up testing, at a rate directed by the SAP, will be conducted on an unannounced
basis and shall be at a frequency of not less than six (6) during the first twelve (12) months following the
employee’s return to work. Follow up testing cannot exceed a period of 60 months from the employee’s
return to duty. The SAP may terminate the follow up testing requirement at any time after the first six
tests, at higher discretion. Any employee who does not follow the entire plan set forth by the Substance
Abuse Professional will be terminated upon written verification of such.



Second Offense - Random/Reasonable Suspicion/Employee Transfer/Promotion Positive Drug Test
Result/Alcohol Concentration of 0.04 or Greater Result

Dismissal

Random/Reasonable Suspicion/Employee Transfer/Promotion Alcohol Concentration of 0.02 But
Less Than 0.04

First Offense - The employee is to be relieved from covered duty as required by this policy for no less
than 24 hours from the time of being informed of the results. In addition, the employee is to receive
progressive discipline in the form of Written Reprimand.

Second Offense - The employee is to be relieved from covered duty as required by this policy for no less
than 24 hours from the time of being informed of the results. In addition, the employee is to receive
progressive discipline in the form of Suspension Without Pay - 3 Days Duration.

Third Offense - The employee is to be relieved from covered duty until the end of the current shift and
be suspended at the close of the day upon notification of test results. If the employee seeks the guidance
of a Substance Abuse Professional, he/she will be allowed a Leave Status upon receipt by the
Division/District of the date and time of initial visit from the SAP, in order to initiate a treatment program
established by the Substance Abuse Professional. Employees must report to the SAP within seven (7)
calendar days from notification, and failure to report to the SAP shall result in employee dismissal. If the
Substance Abuse Professional’s rehabilitation plan includes out-patient treatment, the employee shall be
temporarily returned to duty in another capacity. If the prescribed treatment involves in-patient
admission, the employee will be granted the use of leave consistent with the West Virginia Division of
Personnel’s Administrative Rules/Parkways Authority Policy and Procedures. All conditions set forth by
the SAP must be met in order to return to work performing duties as defined in COVERED
EMPLOYEES. A Return to Duty alcohol test, showing a breath alcohol concentration of less than 0.02, is
required of the employee. Follow up testing, at a rate directed by the SAP, will be conducted on an
unannounced basis and shall be at a frequency of not less than six (6) during the first twelve (12) months
following the employee’s return to work. Follow up testing cannot exceed a period of sixty (60) months
from the employee’s return to duty. The SAP may terminate the Follow up testing requirement at any
time after the first six tests, at his/her discretion. Any employee who does not follow the entire plan set
forth by the Substance Abuse Professional will be terminated upon written verification of such.

Fourth Offense - Dismissal

Post Accident - Positive Drug Test Result/Alcohol Concentration of 0.02 or Greater

Dismissal

Return to Duty/Follow up Positive Drug Test Result/Alcohol Concentration of 0.02 or Greater
Dismissal

Refusal to Test/Cooperate With the Breath Alcohol Technician/Urine Sample Collector

Dismissal



VOLUNTARY REFERRAL PROGRAM

Any employee covered by this policy, who, of their own accord and prior to being informed they are to
submit to testing, voluntarily seeks the assistance of a Substance Abuse Professionals will be allowed a
Leave Status consistent with the WV Division of Personnel’s Administrative Rule/Parkways Authority
Policy and Procedures, for up to forty-five (45) days to meet initial rehabilitation demands established by
a Substance Abuse Professional. No Disciplinary Action will be initiated as result of Voluntary Referral.
The employee will be returned to duty upon the recommendation of the Substance Abuse Professional.
The employee will be required to present a negative return to duty drug and alcohol test result.

CONTACT PERSON

The Human Resources Division will maintain a Program Coordinator to answer questions about this
policy and administer the program and can be reached via telephone at 558-3111.

Questions about drug abuse, alcohol misuse, and Substance Abuse Professionals can be directed to the
Employee Assistance Program’s Coordinator in the Equal Employment Opportunity Division at 558-
3862.

Both Divisions are located in:

Building Five, Ninth Floor
1900 Kanawha Boulevard, East
Charleston, West Virginia 25305-0430

Employees of the Parkways Economic Development and Tourism Authority can refer questions about
drug abuse, alcohol misuse, Substance Abuse Professionals, and policy and procedures to:

Office of the Director of Training and Operations
3310 Piedmont Road

Charleston, West Virginia 25305
304-926-1900

EFFECTS OF ALCOHOL

Addendum A is a discussion on the signs and symptoms of alcohol misuse and drug abuse.




WEST VIRGINIA DEPARTMENT OF TRANSPORTATION
DIVISION OF HIGHWAYS

PARKWAYS ECONOMIC DEVELOPMENT AND TOURISM AUTHORITY

DRUG/ALCOHOL TESTING NOTIFICATION & CONSENT

I understand, as required by Title 49, Code of Federal Regulations, Part 40 and Part 381, 2nd by the policy of the West
Virginia Department of Transportation, Division of Highways/Parkways Economic Development and Tourism Authority,
any emplyee who is t0 perform a safety-sensitive function as defined by said Policy:

@  Must submit 10 a controlied substance test involving collection of a urine sample which will be tesied for the
presence of:

Marijuana
Cocaine
Opiates

Amphetamines
Phencyclidine (PCPY;

AND,

@  Musi submit 1o a breath alcohol test consisting of a deep lung breath sample that is o be provided to, and analyzed
by, an Evidential Breath Testing Device (EBT).

| understand, if 1 test positive for drugs or have a breath alcohol concentration of 004 or greater, that [ am considered
medically unqualified by the U. S. Department of Transporiaion to perform a safety-sensitive function. In addition, a breath
alcohol concentration of 0.02 but less than 0.04 is prohibited in the workplace by Palicy of the West Virginia Departement o
Transpartation.

[ also uaderstand | will be given reasonable opportunity o coafer with the Agengy's Medical Review Officer hefore any
pusitive drug test result is ceported to the Human Resources Divisivn/Office of the Directar of Operations and Truining,

it is understood a positive drug tcst result andfor a breath aleohel conceatration of 0.02 or greater in the
workplace will initiate specific disciplinary action as defined by Policy of the West Virginia Dcpartment ol
Transportation. [ also understand my test results will not be rcleased 10 any additional partics withoot my
written consent.

I hereby agree to submit (o a urine drug test and a breath alcohol test as a condition of employment.

Applicant's Mame {Print): Saocial Security Number

Applicant's Signature:

Date: Organization Number




WEST VIRGINIA
DEPARTMENT OF TRANSPORTATION

DRUG AND ALCOHOL TESTING POLICY RECEIPT

I understand that I have been identified as an employee covered by the West
Virginia Department of Transportation’s Drug and Alcohol Testing Policy. My
signature below represents receipt of the Agency’s Drug and Alcohol Testing
Policy.

NAME (PRINT):

SIGNATURE:

SOCIAL SECURITY NUMBER:

DATE:

ORGANIZATION NUMBER:

WEST VIRGINIA DEPARTMENT OF TRANSPORTATION

ADMINISTRATIVE PROCEDURES
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DRUG & ALCOHOL TESTING POLICY

All breath alcohol and/or drug testing administered under this Policy will be conducted using protocols found in Title
49 Code of Federal Regulations Part 40, as amended, to the extent not inconsistent with 49 CFR Part 219. An *
indicates deviation from Title 49 Code of Federal Regulations Part 40.

Employees affected by specific Policy Provisions are noted with parenthesis ().

1. DEFINITIONS

1.1 AUTHORITY- Title 49 Code of Federal Regulations Part 40 and Part 219; Twigg v. Hercules
Corporation (406 S.E.2d 52 (WV 1990)).

1.2 ALCOHOL - The intoxicating beverage in alcohol, ethyl alcohol or other low molecular weight
alcohol including methyl or isopropyl alcohol.

1.3 ALCOHOL CONCENTRATION - The alcohol in a volume of breath expressed in terms of grams
of alcohol per 210 liters of breath as indicated by a breath test using Evidential Breath Testing (EBT)
devices.

1.4 ALCOHOL USE - The consumption of any beverage, mixture or preparation, including any
medication containing alcohol.

1.5 BREATH ALCOHOL TECHNICIAN (BAT) — An individual who instructs and assists people in
the alcohol testing process and is certified to operate an Evidential Breath Testing (EBT) device.

1.6 CHAIN OF CUSTODY - Procedures to account for the integrity of each urine specimen by tracking
its” handling and storage from the point of specimen collection to the final disposition of the specimen.

1.7 COLLECTION SITE — A place designated by the Agency where individuals present themselves for
the purpose of providing a breath and/or urine sample for analysis.

1.8 COLLECTION SITE SUPERVISOR - An individual designated by the Human Resources
Division who serves as a third party at a collection site, when practical, to ensure Agency compliance



with Federal Regulations and this Policy and to protect employee rights during the collection process.

1.9 CONFIRMATION or CONFIRMATORY TEST - Drug Test: A second analytical procedure to
identify the specific drug(s) that is independent of the initial screening. The Confirmation Test uses a
different technique and chemical principle from that of the screening test in order to ensure reliability and
accuracy. Gas Chromatography/Mass Spectrometry is the only authorized confirmation method for
cocaine, marijuana, opiates amphetamines and phencyclidine.

Alcohol Test: A required second test, following an initial screening test with a result of 0.02 or greater,
that provides quantitative data of breath alcohol concentration.

1.10 EVIDENTIAL BREATH TESTING DEVICE (EBT) — A breath alcohol testing device approved
by the National Highway Traffic Safety Administration (NHTSA) for the evidential testing of breath and
placed on the NHTSA’s "Conforming Products List of Evidential Breath Measurement Devices" (CPL),
and identified on the CPL as conforming with the model specifications available from the National
Highway Traffic Safety Administration, Office of Alcohol and State Programs.

1.11 MEDICAL REVIEW OFFICER (MRO) - A licensed physician responsible for receiving
laboratory results generated by the Agency’s drug testing program who has knowledge of substance
abuse disorders and has appropriate medical training to interpret and evaluate an individual’s confirmed
positive test result together with his/her medical history and any other relevant biomedical information.

1.12 SAFETY-SENSITIVE POSITION — Employees who have been assigned to perform service
subject to the Hours of Service Act (45 U.S.C. 61-64b) during a duty tour, whether or not the person has
performed or is currently performing such service, and any employee who performs such service. For the
purposes of pre-employment testing, the term covered employee includes a person applying to perform
such service.

1.13 SCREENING TEST or INITIAL TEST- Drug Test: An immunoassay screen to eliminate
negative urine specimens from further analysis.

Alcohol Test: An analytic procedure to determine whether an employee may have a prohibited
concentration of alcohol in a breath specimen.

1.14 SHIPPING CONTAINER - A container capable of being secured with a tamper-evident seal that
is used for transfer of one or more urine specimen bottle(s) and associated documentation from the
collection site to the laboratory.

1.15 SPECIMEN BOTTLE - The bottle that, after being labeled and sealed in accordance with Title 49,
Code of Federal Regulations, Part 40 (Procedures for Transportation Workplace Drug and Alcohol
Testing Programs), is used to transmit a urine sample to the laboratory.

1.16 SUBSTANCE ABUSE PROFESSIONAL (SAP) — A licensed physician (Medical Doctor or
Doctor of Osteopathy); or a licensed or certified psychologist, social worker, or employee assistance
professional; or an addiction counselor (certified by the National Association of Alcoholism and
Drug Abuse Counselors Certification Commission or by the International Certification Reciprocity
Consortium/Alcohol and Other Drug Abuse). All must have knowledge of and clinical experience in
the diagnosis and treatment of alcohol and controlled substances-related disorders.

2. SAFETY-SENSITIVE EMPLOYEE JOB FUNCTIONS



2.1 Employees who have been assigned to perform service subject to the Hours of Service Act (45 U.S.C.
61-64b) during a duty tour, whether or not the person has performed or is currently performing such
service, and any employee who performs such service are required to participate in the pre-employment,
random, post accident, for reasonable cause/reasonable suspicion, and return-to-duty/follow-up testing
programs. For the purposes of pre-employment testing, the term covered employee includes a person
applying to perform such service. All WV State Rail Authority employees are subject to reasonable
suspicion testing provisions.

3. PARTICIPATION

(All State Rail Authority Employees)

3.1 Employees identified as being a SAFETY-SENSITIVE EMPLOYEE are required to participate in the
testing programs as a condition of employment. All State Rail Authority employees are required to
participate in the Reasonable Suspicion Testing Program as a condition of employment. Refusal to
participate in the testing programs will be considered as a REFUSAL TO TEST and disciplinary action
will be administered.

4. REQUIRED HOURS OF COMPLIANCE AND PROHIBITED
BEHAVIOR

(All State Rail Authority Employees)

4.1 All State Rail Authority employees are required to be in compliance with the following prohibitions
on alcohol use:

o While performing any job duty;

o Within four (4) hours of reporting for work;

o Up to eight (8) hours following an accident or until post accident testing is completed ( Safety-
Sensitive Employees only);

o No employee may report for duty, or remain on duty, under the influence of or impaired by
alcohol, or having a breath alcohol concentration of 0.02 or greater.

4.2 Use and/or ingestion of prohibited drugs is not allowed at any time, whether at work or not.

5. TESTING CATEGORIES

5.1 All employee drug and/or alcohol testing will be conducted utilizing USDOT procedures established
in 49 CFR Part 40, entitled "Procedures for Transportation Workplace Drug and Alcohol Testing
Programs™ to the extent not inconsistent with 49 CFR Part 219.

5.2 Drug screening will require an employee’s urine sample be analyzed for the following prohibited
substances:

o Marijuana
e Cocaine
e Amphetamines



e Opiates
e Phencyclidine (PCP)

*(@)* In certain Reasonable Suspicion testing scenarios, as defined by Section 5.4(c) of this Policy,
employees may be required to provide an additional urine sample that will be analyzed using a
Substance Abuse and Mental Health Services Administration (SAMHSA) 10 Panel Drug Screen.
An example of a SAMSHA 10 Panel Drug Test follows:

e The Substance Abuse and Mental Health Services Administration (SAMHSA) 5 Panel Drug Test
described above, and,;

Barbiturates;

Benzodiazepines;

Methadone;

Methaqualone;

Propoxyphene;

5.3 Alcohol screening will be accomplished using an evidential breath-testing device (EBT). The EBT
must be approved by the National Highway Traffic Safety Administration (NHTSA) for the evidential
testing of breath and placed on the NHTSA'’s "Conforming Products List of Evidential Breath Measuring
Devices" (CPL).

5.4 Five (5) testing categories have been established. They are:

(a) PRE-EMPLOYMENT (All Safety-Sensitive Applicants for Employment and employees who are
Promoting/Transferring into a safety-sensitive position): All applicants for employment who will be
performing safety-sensitive functions as defined by this Policy are required to produce a negative drug
screen prior to performing safety-sensitive functions. This rule also applies to any employee wishing to
transfer/promote to a safety-sensitive position. There is no exception to this rule.

Once an applicant has been approved for employment, a conditional offer of employment will be made to
the applicant. The applicant must then provide a negative drug test result. Once a negative drug test result
is received in the Human Resources Division and required background checks are complete, the
appropriate State Rail Authority Manager will be informed that the applicant can report for work. A
positive drug test will result in the Human Resources Division disqualifying the applicant from
employment. No permanent record will be maintained for any applicant who decides to withdraw his/her
application for employment because of this testing requirement.

(1) Transferring/Promoting employees must meet pre-employment testing requirements before reporting
for safety-sensitive duties as described in the SAFETY-SENSITIVE EMPLOYEES JOB FUNCTIONS
Section of this Policy. A positive drug test result will require Disciplinary Action as defined by this

policy.

(if) Employees are to be removed from safety-sensitive testing pools when they are, for any reason, in a
non-working status for thirty (30) or more consecutive days. Pre-employment testing requirements must
be met before an employee who has been in a non-working status for thirty (30) or more consecutive
calendar days can again perform safety-sensitive duties as described in the SAFETY-SENSITIVE
EMPLOYEES JOB FUNCTIONS Section of this Policy.

(b) RANDOM (All Safety-Sensitive Employees): Random testing provisions require SAFETY -
SENSITIVE EMPLOYEES be subject to drug testing at any time while at work and alcohol testing at any
time an employee is performing or subject to perform safety-sensitive duties.



(i) All random selections will use computer technology and methodology established by USDOT/FHWA
in 49 CFR Part 40 and Part 219. The method of selection requires each employee have an equal chance at
being selected for any given testing period.

(if) The Agency is required by 49 CFR 219 to conduct a minimum amount of drug/alcohol tests in a
calendar year. The minimum rate will be determined by USDOT/FRA. Nothing in this policy is to imply
that the Agency cannot test SAFETY-SENSITIVE EMPLOYEES at a rate higher than the minimum rates
established by USDOT/FRA.

(c) EOR CAUSE/REASONABLE SUSPICION

FOR CAUSE (All Safety-Sensitive Employees): The State Rail Authority may require any covered
employee to cooperate in breath or urine testing to determine compliance with the Prohibited Conduct
provisions of this Policy. This authority is limited to testing after observations or events that occur during
duty hours. The State Rail Authority shall not require a SAFETY-SENSITIVE EMPLOYEE to be drug
and/or alcohol tested under this authority unless reasonable cause, as defined in this Section of Policy,
exists with respect to that employee.

(i) Accident/Incident — The employee has been involved in an accident or incident reportable under 49
CFR Part 255 and a supervisory employee has a reasonable belief that the employee’s acts or omissions
contributed to the occurrence or severity of the accident or incident; or

(ii) Rule Violation — The employee has been directly involved in one of the following operating rule
violations or errors:

(A) Non-compliance with a train order, track warrant, timetable, signal indication, special
instruction or other direction with respect to movement of a train that involves —

Occupancy of a block or other segment of track to which entry was not authorized;
Failure to clear a track to permit opposing or following movement to pass;

Moving across a railroad crossing at grade without authorization; or

Passing an absolute restrictive signal or passing a restrictive signal without stopping.

(B) Failure to protect a train as required by a rule consistent with 49 CFR Part 218.37 (including failure
to protect a train that is fouling an adjacent track, where required by rules of the State Rail Authority).

(C) Operation of a train at a speed that exceeds the maximum authorized speed by at least ten (10) miles
per hour or by fifty percent (50%) of such maximum authorized speed, whichever is less.

(D) Alignment of a switch in violation of a State Rail Authority Rule, failure to align a switch as required
for movement, operation of a switch under a train, or unauthorized running through a switch.

(E) Failure to apply or stop short of derail as required.
(F) Failure to secure a hand brake or failure to secure sufficient hand brakes, as required.
(G) Entering a crossover before both switches are lined for movement.

(H) In the case of a person performing a dispatching function or block operator function, issuance of a
train order or establishment of route that fails to provide proper protection for a train.



REASONABLE SUSPICION (All State Rail Authority Employees): Only supervisors who have
attended a minimum three (3) hour training course in the signs and symptoms of alcohol misuse
and drug abuse can request testing when it can be reasonably suspected that an employee has
violated the alcohol or controlled substances prohibitions. A reasonable suspicion test can only be
requested based upon specific contemporaneous (current), articulable (easily explainable) observations
concerning the appearance, behavior, speech or body odors of an employee while at work.

(1) Supervisors are required by this Policy to have a concurring opinion from another trained supervisor
documenting the employee’s conduct and behavior in all cases when practical. If a second, confirming
supervisor is not available, one supervisor can request testing if necessary. Reasonable suspicion drug
and/or alcohol testing under this Policy is authorized only if the required observations are made during,
just preceding, or just after the period of the work day the employee is to be in compliance with these
rules.

(if) Immediate supervisors are to contact the Director of the State Rail Authority (or his/her designee) to
discuss the circumstances as they relate to an employee’s on-duty behavior. The Director of the State Rail
Authority (or a designee) will make the determination to initiate reasonable suspicion drug and/or alcohol
testing and he/she is to contact the Director of Human Resources (or a designee) as soon as practical.

A written record, Form AH-505, is to be maintained and forwarded to Human Resources Division in
regard to all reasonable suspicion drug and/or alcohol testing scenarios. Form AH-505 is to be used as the
written record of the basis for the drug and/or alcohol testing request. It is to be signed by a trained
supervisor who observed the employee’s behavior and a confirming supervisor (if available). It must be
forwarded to the Human Resources Division within twenty-four (24) hours from the time the conclusion
to test has been made based upon observed and documented behavior(s). Once testing has been
authorized, the employee is to be informed of his/her testing requirement. Once an employee has been
informed of their drug and/or alcohol testing requirement, failure to cooperate with the testing process
will require the test result be issued as Refusal to Test. Disciplinary action, as defined in this policy, will
be initiated.

Reasonable suspicion drug and/or alcohol testing requires that the employee be removed from normal job
duties until testing is complete and results certified. Positive test results require disciplinary action as
defined by this Policy. If an alcohol test is not conducted within two (2) hours following approval to test,
the immediate supervisor is to document the reason(s) on Form AH-505 as to why alcohol testing has not
been conducted. This is to be accomplished every two (2) hours for up to eight (8) hours. At the
expiration of the eight (8) hour period, the immediate supervisor shall cease all attempts to conduct the
alcohol test and state in their report why testing was not accomplished. A drug test can be conducted at
any point during a twenty-four (24) hour period. The supervisor must state in the record delays in testing
and cease all attempts to collect a urine sample at the expiration of the twenty-four (24) hour period.

(iii) A standard, Substance Abuse and Mental Health Services Administration (SAMHSA) 5 Panel Drug
Test (cocaine, marijuana, opiates, phencyclidine (PCP) and amphetamines) is to be conducted in
reasonable suspicion drug/alcohol testing scenarios.

*(iv)* However, based on the specifics of the situation, State Rail Authority employees may be
required to provide a second sample within three (3) hours of providing the first sample for a more
thorough analysis. This second test is to be a SAMHSA 10 Panel Drug Test (as example, the
SAMSHA five (5) panel drugs along with barbiturates, benzodiazepines, methadone, methaqualone
and propoxyphene).

(v) If doubt exists as to whether to conduct an alcohol test or a drug test, the alcohol test is to be



conducted first. If the alcohol test registers at 0.02 or less, the drug test will then be conducted.

(d) POST-ACCIDENT (All Safety-Sensitive Employees): Post accident toxicological drug and alcohol
tests shall be conducted after any event that involves one or more circumstances described in this Section
of Policy.

(i) Major Train Accident — Any train accident (i.e., a rail equipment accident involving damage in excess
$6,600 for calendar year 1998) that involves one or more of the following:

o A fatality:
o Release of hazardous material lading from railroad equipment accompanied by —

1. An evacuation; or

2. A reportable injury resulting from the hazardous material release (e.g., from fire,
explosion, inhalation, or skin contact with the material) ; or,

3. Damage to railroad property in excess of $1,000,000 or more.

(if) Impact Accident — An impact accident (i.e., a rail equipment accident defined as an impact accident
in 49 CFR Part 219.5 that involves damage in excess of the current reporting threshold, $6,600 for
calendar year 1998) resulting in —

o A reportable injury; or,
o Damage to railroad property of $150,000 or more.

(iii) Fatal Train Accident — Any train incident that involves a fatality to any on-duty railroad employee.

(iv) Passenger Train Accident - Reportable injury to any person in a train accident (i.e., a rail equipment
accident involving damage in excess $6,600 for calendar year 1998) involving a passenger train.

(v) Exceptions — No test shall be required in the case of a collision between railroad rolling stock and a
motor vehicle or other highway conveyance at a rail/highway grade crossing. No test shall be required in
the case of an accident/incident the cause and severity of which are wholly attributable to a natural cause
(e.g, flood, tornado, or other natural disaster) or vandalism or trespassers, as determined on the basis of
objective and documented facts by the State Rail Authority representative responding to the scene.

(vi) Good faith determinations made by State Rail Authority representatives responding to the scene of an
accident/incident are addressed in 49 CFR Part 219.201(c).

(e) RETURN-TO-DUTY/FOLLOW-UP (All State Rail Authority Employees): The Agency shall
ensure that before an employee returns to duty after engaging in prohibited conduct he/she is to undergo a
return to duty alcohol test indicating a result of 0.02 or less and/or certified negative drug test.

(i) In the event return-to-duty testing is required, the employee must have been evaluated by a
Substance Abuse Professional (SAP) and participate in any substance abuse assistance program as
prescribed. Following the determination that an employee is in need of assistance in resolving
problems associated with substance abuse and his/her successful return to duty, the Agency shall
ensure the employee is subject to unannounced follow-up drug and/or alcohol testing as required
by a Substance Abuse Professional (SAP). The employee will be subject to a minimum of six (6)
follow-up tests during the twelve months following his/her release from the Substance Abuse
Professional (SAP). Follow-up testing, under the direction of the employee’s Substance Abuse
Professional, can be conducted for up to sixty (60) months.



6. SUBSTANCE ABUSE PROFESSIONALS (SAP)

6.1 The Agency will advise employees of local Substance Abuse Professionals (SAP) who meet the
definition found in 49 CFR Part 40.3. However, employees are free to utilize the SAP of their own
choosing as long as the SAP meets the minimum requirements established in 49 CFR Part 40.3 which are
described in the Definitions Section of this Policy.

7. REFUSAL TO TEST

(All State Rail Authority Employees)

7.1 All SAFETY-SENSITIVE EMPLOYEES are required to participate in the various testing
programs as a condition of employment. All State Rail Authority employees are required to
participate in the Reasonable Suspicion testing program as a condition of employment.

7.2 Certain behaviors constitute a refusal to test. Refusal to Test situations mandate disciplinary action as
defined by this Policy.

(a) Once an employee has been identified as requiring to test, he/she must follow all instruction provided
by the Breath Alcohol Technician/urine sample collector or the Agency’s designated collection site
presence. Cooperation in the drug/alcohol testing process is a mandatory condition of employment. Other
conduct constituting a refusal to test include:

e Tampering with or attempting to adulterate the specimen or collection procedure, not reporting to a
collection site in a timely manner, or leaving the scene of a testable accident as defined by this
Policy without a valid reason before testing has been conducted.

o Failure to provide adequate breath/urine sample without a valid medical reason also constitutes a
refusal to test.

7.3 Employees are to provide an adequate amount of breath upon the instruction of the Breath Alcohol
Technician (BAT). The BAT will ask an employee who is unable to provide sufficient breath to complete
the test. If the employee is unable to provide an adequate amount of breath, the Collection Site Supervisor
is to be notified that a Refusal to Test result has been declared as a result of the employee’s inability to
provide an adequate breath sample. After notifying the Human Resources Division, the Collection Site
Supervisor shall refer the employee to a licensed Physician acceptable to the Agency. The Physician is to
make a determination as to whether or not the employee has a medical condition, or could have a medical
condition, that precluded him/her from providing an adequate breath sample. If the Physician cannot
make such a determination, the employee’s test result will be considered as Refusal to Test. The
Physician is to provide the basis for his/her conclusions in writing to the Human Resources Division.

(a) Drug tests require at least forty-five (45) milliliters of urine. If the employee cannot provide the
minimum amount of urine, the collector will advise the employee to drink not more than twenty-four (24)
ounces of fluid, and, after a period not to exceed three (3) hours, again attempt to provide an adequate
amount of urine. If the employee still cannot provide an adequate urine sample, the specimen is to be
discarded and the testing process discontinued. The urine sample collector will notify the Collection site
Supervisor who will in turn notify the Human Resources Division. The Human Resources Division will
contact the Drug and Alcohol Testing Program’s Medical Review Officer (MRO) describing the situation
and circumstances. The MRO will determine the Agency’s course of action. Typically, the MRO will
advise the Agency to refer the employee to a licensed Physician acceptable to the employer to determine



whether or not the employee has, or could have, a medical condition that prevents him/her from
providing an adequate urine sample. If the Physician cannot make such a determination, the test result
will be issued as Refusal to Test. The Physician is to provide the Agency with basis of his/her
conclusions in writing.

7.4 In the event a SAFETY-SENSITIVE EMPLOYEE cannot provide a breath or urine sample, they are
to be removed from performing the safety-sensitive function and assigned alternate duties until test
results are certified. If the supervisor determines that the safety-sensitive employee is impaired in the
workplace, they will be immediately suspended for the rest of the scheduled shift.

(a) All other State Rail Authority employees are to continue their normal job duties until results are
certified unless it is determined by the supervisor that the employee is impaired in the workplace, at
which time they will be immediately suspended for the rest of the scheduled shift.

7.5 In the event an employee cannot provide an adequate breath or urine sample and are referred to a
licensed Physician acceptable to the Agency for medical evaluation, the employee will be advised he/she
must provide the required medical documentation within seven (7) calendar days from the date of
referral. Failure to provide the necessary medical documentation will result in the test result being issued
as a Refusal to Test and disciplinary action initiated.

8. PROCEDURES FOR TESTING

(All State Rail Authority Employees)

8.1 Procedures found in 49 CFR Part 40, entitled **Procedures for Transportation Workplace Drug and
Alcohol Testing Programs™ will be followed for all sample collections to the extent not inconsistent with
49 CFR Part 219. A Collection Site Supervisor, with authority to relieve an employee from duty for
prohibited conduct, will represent the Agency’s interest and ensure employee’s rights are protected at all
collection locations, when practical. The Breath Alcohol Technician/Urine Sample Collector shall report
to the highest-ranking supervisor at a testing location and inform him/her that testing of specific
employees is to take place. Employees will be verbally informed they are to report to a specific location
for drug/alcohol testing. Once an employee has been informed of his/her testing requirement, they are to
proceed immediately as directed. Collection sites can be a WVDOT facility, a mobile facility, or a facility
designated by the Agency. All designated collection sites must meet established minimum requirements
established in 49 CFR Part 40.25.

8.2 Employees are to identify themselves by utilizing picture identification. In the event no picture
identification is readily available, a supervisor can verify the employee’s identity.

8.3 Drug Testing Procedures: The Urine Sample Collector will inform the employee of procedures
necessary to fulfill his/her obligations under the drug testing procedures. The employee’s privacy will be
maintained and allow for individual privacy unless there is reason to believe that a particular individual
may alter or substitute the specimen to be provided. For the purpose of this Policy, the following
circumstances are the exclusive grounds constituting a reason to believe that an individual may alter or
substitute the specimen mandating a witnessed sample collection:

o The employee has presented a urine specimen that falls outside the normal temperature
range (32-28 degrees Centigrade/90-100 degrees Fahrenheit) and:



A. The employee declines to provide a measurement of body temperature (taken by a
means other than use of a rectal thermometer); or;

B. Body temperature varies by more than 1 degree Centigrade/1.8 degrees Fahrenheit
from the temperature of the specimen.

e The last urine specimen provided by the employee was determined by the laboratory to have
a specific gravity of less than 1.003 and a creatinine concentration below .2g/L;

¢ Observation of conduct clearly and unequivocally indicating an attempt to substitute or
adulterate the sample (e.g., substitute urine in plain view, blue dye in specimen presented,
etc.)

e The employee has previously been determined to have used a controlled substance without
medical authorization and the particular test is being conducted under a USDOT Agency
regulation or the appropriate WVDOT Policy provision providing for follow-up testing upon
or after return to service.

(a) A designated employer representative, in consultation with the Collection Site Supervisor, shall
review and concur in advance with any decision to obtain a specimen under the direct observation of a
same gender urine sample collector based upon the circumstances described above.

(b) The split sample method of urine sample collections, meaning the larger sample provided by the
donor will be divided into two (2) smaller ones, will be utilized for all urine specimens collected. Both
bottles will then be sealed, initialed by the employee and shipped in a single container to a U. S.
Department of Health and Human Services (USDHHS) Certified Laboratory for analysis. Chain of
custody procedures, established in 49 CFR Part 40, will be followed for all sample collections to easily
identify test results in order to be attributed to the correct employee. The Agency’s licensed Medical
Review Officer (MRO) has the responsibility of certifying all drug test results to the Human Resources
Division.

(c) If the test result of the primary urine sample is positive, the employee may request the split (or
second) sample be analyzed at a different USDHHS Certified Laboratory. Before any sample is declared
positive by the Medical Review Officer, every reasonable attempt will be made to contact the employee
to discuss with the MRO whether or not a medical or other condition may have triggered the positive
result. The MRO will make the final determination as to the status of the particular sample.

8.4 Alcohol Testing Procedures: Breath Alcohol Technicians (BAT) are required to be certified in the
use of the Evidential Breath Testing (EBT) device used in breath alcohol testing processes. The EBT used
by the Agency is listed on the Conforming Products List published in the Federal Register and is
approved for use by the National Highway Traffic Administration.

(a) Alcohol tests will be conducted in a location that affords visual and aural privacy to the individual
being tested, sufficient to prevent unauthorized persons from seeing or hearing test results. No
unauthorized person(s) shall be permitted access to the testing location at any time while testing is being
conducted. In unusual circumstances, a breath alcohol test may be conducted at a location that does not
meet federal standards for testing locations and the collector is to provide for the privacy of the employee
to the greatest extent possible. Standard Breath Alcohol Testing Forms have been created for use in
breath alcohol testing process, ensuring results being attributed to the correct employee.

(b) Once the employee has identified himself/herself through the use of picture identification, an
individually sealed mouthpiece is to be removed and attached to the EBT in the employee’s presence.
The employee is to forcibly blow into the mouthpiece for at least six (6) seconds or until the EBT
indicates a sufficient amount of breath has been provided. The employee is to be shown his/her test result.



The test number, testing device, serial number of the testing device, time and quantified test result are to
be recorded by the BAT.

(c) When the EBT displays results of 0.02 or less, the actual breath alcohol testing procedure is complete
and the BAT will instruct the employee of the signature requirements of the Breath Alcohol Testing
Form. If the breath alcohol concentration (BAC) registers 0.02 or greater, a confirmation test is required.
The BAT will instruct the employee in the steps necessary to complete the confirmation testing process.
The confirmation test will be conducted within twenty (20) minutes, but not less than fifteen (15)
minutes, of the initial screening test.

(d) Refusal by an employee to complete and sign the Breath Alcohol Testing Form, Step 2, to
provide adequate amounts of breath, or otherwise cooperate with the testing process in a way that
prevents the completion of the test shall be noted by the BAT and reported to the Collection Site
Supervisor. The testing process is also to be stopped at this time. The test result will be issued as
Refusal to Test.

(e) The Collection Site Supervisor is to be informed of any employee whose BAC registers 0.02 or
greater for further action. A breath alcohol test is to be considered invalid under the following
circumstances:

o The next external calibration check of an EBT produces a result that differs by more than the
tolerance stated in the Quality Assurance Plan from the known value of the test standard. In
this event, every test result of 0.02 or greater obtained on the device since the last valid
calibration check shall be invalid;

e The BAT does not observe the minimum fifteen (15) minute waiting period prior to the
confirmation test.

e The BAT does not perform an air blank of the EBT before a confirmation test, or an air
blank does not result in a reading of 0.00 prior to the administration of the test;

e The BAT does not sign the Breath Alcohol Testing Form;

e The BAT has failed to note in the remarks section of the form that the employee has failed or
refused to sign the form following the recording or printing on or attachment to the form of
the test result;

e An EBT fails to print a confirmation test result; or;

¢ On a confirmation test and, where applicable, on a screening test, the sequential test number
or alcohol concentration displayed on the EBT is not the same as the sequential test number
or alcohol concentration on the printed result.

9. RECORD RETENTION AND CONFIDENTIALITY
(All State Rail Authority Employees)

9.1 Record Retention: The Agency shall maintain records of its’ alcohol misuse and controlled
substances testing programs as required by 49 CFR Part 219.903. The Agency will maintain
documentation relating to refusals to test, breath alcohol results of 0.02 or greater and positive drug test
results for a period of five (5) years. Negative drug test results and breath alcohol test results of 0.02 or
less shall be maintained for a period of one (1) year. All other records shall be maintained as required by
49 CFR Part 219.903

(a) All records will be maintained in a secure location within the Human Resources Division with



controlled access. The Human Resources Division will provide employees with their testing records upon
making a request in writing. The Agency will not release any drug and/or alcohol testing records without
the employee’s written authorization. However, the Agency may disclose information required to be
maintained to the decision maker in a lawsuit, grievance, or other proceeding initiated by or on behalf of
the individual and arising from the results of an alcohol and/or drug test or from the Agency’s
determination that the employee engaged in prohibited conduct (including, but not limited to, worker’s
compensation, unemployment compensation or other proceeding relating to a benefit sought by the
employee.)

9.2 Confidentiality: Positive drug test results shall be reported by the Agency’s Medical Review Officer
to designated contacts within the Human Resources Division. Supervisory personnel will be advised on a
need-to-know basis. Alcohol results are available on-site at the time of the test and results of 0.02 or
greater shall be reported to the Collection Site Supervisor. The Collection Site Supervisor will in turn
inform the designated contact(s) in the Human Resources Division. Supervisors will be informed on a
need-to-know basis.

10. CONSEQUENCES OF PROHIBITED CONDUCT
(All State Rail Authority Employees)

In addition to discipline administered under this Policy, employees may be disciplined under other
Policies and Procedures of the West Virginia Department of Transportation and its’ individual

Agencies.

10.1 The Agency’s Medical Review Officer shall certify drug test results to the Human Resources
Division. Breath alcohol test results are available on-site and supervisors are to proceed based upon the
provisions of this Policy. The Human Resources Division will inform the Director of the State Rail
Authority (or a designee) of positive drug test results. The Collection Site Supervisor will contact the
Director of the State Rail Authority (or a designee) and the Director of Human Resources (or a designee)
with breath alcohol test results of 0.02 or greater.

(a) SAFETY-SENSITIVE EMPLOYEES who possess a breath alcohol concentration of 0.02 but less
than 0.04 must be removed from the SAFETY-SENSITIVE FUNCTION for no less than twenty-four
(24) hours. Disciplinary action will also be initiated according to this policy.

(b) SAFETY-SENSITIVE EMPLOYEES who possess a breath alcohol concentration of 0.04 or greater
and/or test positive for controlled substances must be removed from performance of the SAFETY-
SENSITIVE FUNCTION and referred to a Substance Abuse Professional (SAP). In any instance in
which a SAFETY-SENSITIVE EMPLOYEE has been removed from performing SAFETY-SENSITIVE
FUNCTIONS they shall be assigned alternate duties on a temporary basis. Conditions set forth in the
disciplinary provisions of this Policy must be met and the employee must return to the performance of the
SAFETY-SENSITIVE FUNCTION. There are to be no exceptions to this rule.

10.2 If, for any reason, errors are made in the reporting of employee test results that cause the employee
monetary loss and/or a Disciplinary Action, the affected employee will have his/her status restored as if
the error in result reporting never occurred. All documentation relating to a situation such as this will be
purged from the Agency’s records management system.

10.3 Any employee who denies that the test result is valid evidence of alcohol or drug use prohibited by



this Policy may demand and shall be provided an opportunity for a prompt post suspension hearing with
the Director of Human Resources (or his/her designee) who shall make separate findings as to whether or
not prohibited conduct has actually taken place. This hearing, when requested, shall be conducted within
ten (10) calendar days of the disciplinary action.

11. DISCIPLINARY ACTION
(All State Rail Authority Employees)

11.1 Employees who have previously been disciplined for a drug and/or alcohol violation are to have that
initial disciplinary action applied to the provisions of this Policy upon its’ effective date.

(a) PROBATIONARY EMPLOYEES - A breath alcohol concentration of 0.02 or greater or a positive
drug test will cause the employee to be dismissed from employment.

11.2 FIRST OFFENSE POSITIVE DRUG TEST OR BREATH ALCOHOL CONCENTRATION
OF 0.04 OR GREATER:

RANDOM TESTING — REASONABLE CAUSE/REASONABLE SUSPICION TESTING -
EMPLOYEE TRANSFER/PROMOTION/RETURN TO WORK FROM A NON-WORK STATUS IN
EXCESS OF THIRTY (30) CONSECUTIVE DAYS (A PRE-EMPLOYMENT TEST BY
DEFINITION)

SAFETY-SENSITIVE EMPLOYEES are to be removed from performing their SAFETY-SENSITIVE
FUNCTIONS and assigned alternate duties until the close of business upon notification of positive drug
test results or a breath alcohol concentration of 0.04 or greater unless it is determined that the employee is
too impaired to safely function in the workplace. Otherwise, suspension will begin at the close of
business.

All other State Rail Authority employees are to be suspended at the close of business upon notification of
positive drug test results or a breath alcohol concentration of 0.04 or greater unless it is determined that
the employee is too impaired to safely function in the workplace. Otherwise, suspension will begin at the
close of business.

A minimum five (5) day suspension, consistent with Section 12.03 of the West Virginia Division of
Personnel’s Administrative Rule, will be imposed. Prior to the conclusion of the suspension, the
employee must provide the Agency with documentation verifying that arrangements have been made to
be assessed by a Substance Abuse Professional (SAP). When this documentation is received, the
employee will be eligible for Annual Leave status consistent with the West Virginia Division of
Personnel’s Administrative Rule until they have been assessed by a Substance Abuse Professional (SAP).

Employees identified as needing assistance in resolving substance abuse problems will be given one of
two treatment options, Outpatient or Inpatient Rehabilitation.

Outpatient Rehabilitation Plan: Once the substance abuse assessment is complete, and the
rehabilitation plan calls for outpatient treatment, the employee will be eligible to return to work.
SAFETY-SENSITIVE EMPLOYEES will be assigned alternate duties until the SAP determines that they
are eligible to return to their normal job duties, at which time a return-to-duty drug test and/or alcohol test
will be conducted. All other employees can return to their normal job duties but must take a return-to-
duty drug and/or alcohol test as soon as practical under the direction of the SAP.



Inpatient Rehabilitation Plan: If the employee is prescribed a rehabilitation plan that calls for inpatient
treatment, the employee can use their Sick Leave consistent with the West Virginia Division of
Personnel’s Administrative Rule. Upon release from in-patient treatment, SAFETY-SENSITIVE
EMPLOYEES will be assigned alternate duties until the SAP determines that they are eligible to return to
their normal job duties, at which time a return-to-duty drug test and/or alcohol test will be conducted. All
other employees can return to their normal job duties upon their release from in-patient treatment but
must take a return-to-duty drug and/or alcohol test as soon as practical under the direction of the SAP.

(a) Employees testing positive for drugs or having a breath alcohol concentration of 0.04 or greater must
follow all treatment recommendations and participate in the follow-up testing program as directed by the
SAP or be subject to dismissal from employment.

(b) A second positive drug test or a breath alcohol concentration of 0.02 or greater will result in the
employee being dismissed from employment.

11.3 SECOND OFFENSE POSITIVE DRUG TEST OR BREATH ALCOHOL
CONCENTRATION OF 0.04 OR GREATER:

RANDOM TESTING- REASONABLE CAUSE/REASONABLE SUSPICION TESTING -
EMPLOYEE TRANSFER/PROMOTION/RETURN TO WORK FROM A NON-WORK STATUS IN
EXCESS OF THIRTY (30) CONSECUTIVE DAYS (A PRE-EMPLOYMENT TEST BY
DEFINITION)

Dismissal

11.4 ALCOHOL CONCENTRATION OF 0.02 BUT LESS THAN 0.04:

RANDOM TESTING- REASONABLE CAUSE/REASONABLE SUSPICION TESTING

If the employee has previously been disciplined for a drug or alcohol related infraction (BAC 0.04 or
greater) of this Policy, he/she will be dismissed from employment for possessing a BAC of 0.02 or

greater. Conversely, employees originally disciplined for BAC of 0.02 but less than 0.04 and are again
found to possess a BAC of 0.04 or greater will also be dismissed from employment.

(a) First Offense: SAFETY-SENSITIVE EMPLOYEES found in possession of BAC of 0.02 but less
than 0.04 must be removed from performing their SAFETY-SENSITIVE FUNCTION for no less than
twenty-four (24) hours. All State Rail Authority employees are to be suspended for a period of three (3)
days for a BAC of 0.02 but less than 0.04. Suspension will begin at the close of business unless it is
determined the employee is too impaired to safely perform in the workplace.

(b) Second Offense: SAFETY-SENSITIVE EMPLOYEES are to be removed from performing their
SAFETY-SENSITIVE FUNCTION for no less than twenty-four (24) hours and assigned alternate duties
until the close of business upon notification of a breath alcohol concentration of 0.02, but less than 0.04,
unless it is determined that the employee is too impaired to safely function in the workplace. Otherwise,
suspension will begin at the close of business.

All other State Rail Authority employees are to be suspended at the close of business upon notification of
a breath alcohol concentration of 0.02 but less than 0.04 unless it is determined that the employee is too
impaired to safely function in the workplace. Otherwise, suspension will begin at the close of business.

(i) A minimum five (5) day suspension, consistent with Section 12.03 of the West Virginia Division of
Personnel’s Administrative Rule, will be imposed. Prior to the conclusion of the suspension, the



employee must provide the Agency with documentation verifying that arrangements have been made to
be assessed by a Substance Abuse Professional (SAP). When this documentation is received, the
employee will be eligible for Annual Leave status consistent with the West Virginia Division of
Personnel’s Administrative Rule until they have been assessed by a Substance Abuse Professional (SAP).

Employees identified as needing assistance in resolving substance abuse problems will be given one of
two treatment options, Outpatient or Inpatient Rehabilitation.

Outpatient Rehabilitation Plan: Once the substance abuse assessment is complete, and the
rehabilitation plan calls for outpatient treatment, the employee will be eligible to return to work.
SAFETY-SENSITIVE EMPLOYEES will be assigned alternate duties until the SAP determines that they
are eligible to return to their normal job duties, at which time a return-to-duty drug test and/or alcohol test
will be conducted. All other employees can return to their normal job duties but must take a return-to-
duty drug and/or alcohol test as soon as practical under the direction of the SAP.

Inpatient Rehabilitation Plan: If the employee is prescribed a rehabilitation plan that calls for inpatient
treatment, the employee can use their Sick Leave consistent with the West Virginia Division of
Personnel’s Administrative Rule. Upon release from in-patient treatment, SAFETY-SENSITIVE
EMPLOYEES will be assigned alternate duties until the SAP determines that they are eligible to return to
their normal job duties, at which time a return-to-duty drug test and/or alcohol test will be conducted. All
other employees can return to their normal job duties upon their release from in-patient treatment but
must take a return-to-duty drug and/or alcohol test as soon as practical under the direction of the SAP.

(i1) Employees found in possession of a breath alcohol concentration of 0.02 but less than 0.04 must
follow all treatment recommendations and participate in the follow-up testing program as directed by the
SAP or be subject to dismissal from employment.

(c) Third Offense:

Dismissal

11.5 POST ACCIDENT POSITIVE DRUG TEST AND/OR ALCOHOL CONCETRATION OF
0.02 OR GREATER (SAFETY-SENSITIVE EMPLOYEES ONLY):

Dismissal

11.6 RETURN-TO-DUTY/FOLLOW-UP POSITIVE DRUG TEST RESULT OR BREATH
ALCOHOL CONCENTRATION (BAC) OF 0.02 OR GREATER:

Dismissal
11.7 REFUSAL TO TEST

Dismissal

12. YVOLUNTARY REFERRAL PROGRAM

(All State Rail Authority Employees)



12.1 Any employee who, of their own accord and prior to being informed of a testing requirement,
voluntarily seeks the assistance of a Substance Abuse Professional (SAP), will be granted a Leave Status
consistent with the West Virginia Division of Personnel’s Administrative Rule for up to forty-five (45)
days to meet initial rehabilitation demands. No Disciplinary Action will be initiated as a result of an
employee’s voluntary referral. The employee will be returned to duty upon the recommendation of the
Substance Abuse Professional (SAP). Employees may be required to participate in the Return-to-
Duty/Follow-up testing program under the direction of the Substance Abuse Professional. In order to
invoke this benefit, the employee must report to a supervisor during non-duty hours or while unimpaired
and otherwise in compliance with this Policy. This provision does not apply to an employee who has
been previously assisted or referred to treatment by the State Rail Authority under this Policy.

13. CO-WORKER REPORT POLICY

(All Safety-Sensitive Employees)

13.1 This Section of Policy establishes standards for co-worker report policies. The alleged violation
must come to the attention of the State Rail Authority as a result of a report by a co-worker that the
employee was apparently unsafe to work with or was, or appeared to be, in violation of this Policy’s
prohibitions on drug abuse and/or alcohol misuse. No Disciplinary Action will be issued for situations
arising from the provision.

13.2 If a State Rail Authority supervisor determines that the employee is in violation of this Policy or
other State Rail Authority Policies or Procedures, the employee shall be removed from covered service
immediately. The employee must elect to waive investigation on the rule charge and he/she must contact
a Substance Abuse Professional (SAP) within five (5) working days. The SAP must schedule necessary
interviews with the employee and complete an evaluation within ten (10) calendar days of the date on
which the employee contacts the SAP with a request for evaluation, unless it becomes necessary to refer
the employee for further evaluation. In each case, all necessary evaluations must be completed within
twenty (20) days of the date on which the employee contacts the SAP. If the SAP determines that the
employee is affected by psychological or chemical dependence on alcohol or a drug or by another
identifiable and treatable mental or physical disorder involving the abuse of alcohol or drugs as a primary
manifestation, the following conditions and procedures will apply:

o The State Rail Authority will grant employees a Leave Status consistent with the West Virginia
Division of Personnel’s Administrative Rule;

e The employee must agree to undertake and successfully complete a course of treatment deemed
acceptable by the SAP;

o The State Rail Authority shall promptly return the employee to service upon the recommendation
of the SAP.

o Employees may be required to participate in a reasonable program of follow-up treatment for a
period not to exceed sixty (60) months from the date the employee was originally removed from

service;
o The State Rail Authority may conduct return-to-service and/or follow-up testing under the direction
of the SAP.
14. CONTACT PERSON

14.1 The West Virginia Department of Transportation’s Human Resources Division shall maintain a
Program Manager to administrate the Drug and Alcohol Testing Program and answer questions about this



Policy for all employees within the West Virginia Department of Transportation. The Human Resources
Division also has the names and addresses of Substance Abuse Professionals (SAP) throughout the State
of West Virginia. The Human Resources Division can be contacted at the following address and/or

telephone number:

Human Resources Division
1900 Kanawha Boulevard, East
Building 5, Room 949
Charleston, WV 25305-0430
304-558-3111
304-558-0340 (Fax)

15. EFFECTS OF DRUG ABUSE AND ALCOHOL MISUSE

15.1 Information relating to drug abuse and alcohol misuse can be found in Addendum A to this Policy as
required by 49 CFR Part 219.23(e)(12).



