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IMPORTANT - PLEASE NOTE!

Applications for funding will be considered only from eligible applicants
who have submitted an “Intent-To-Apply” form by the December 15th
deadline and have subsequently been instructed by the West Virginia
Division of Highways (WVDOH) to submit an application(s).

Notes:

° The Catalog of Federal Domestic Assistance (CFDA) number for all
Recreational Trails Program (RTP) projects is 20.219.

This manual is for guidance purposes only and is not intended to cover all rules,
procedures, regulations, or situations. Contents of this manual, and the enclosed
regulations, are subject to change without notice.
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A. WHAT IS THE RECREATIONAL TRAILS PROGRAM (RTP)?

The United States Congress first authorized what is today the Recreational Trails Program
(RTP) in the Intermodal Surface Transportation Efficiency Act (ISTEA) of 1991. It was then
reauthorized in 1998 under the Transportation Equity Act for the 21st Century (TEA-21).
Now, the RTP will continue under the Safe, Accountable, Flexible, Efficient Transportation
Equity Act: A Legacy For Users (SAFETEA-LU), which was signed into law on August 10,
2005.

The RTP provides funds to the States to develop and/or maintain recreational trails and trail-
related facilities for both non-motorized and motorized recreational trail uses.

B. WHO ADMINISTERS THE PROGRAM?

The RTP is an assistance program of the United States Department of Transportation’s
Federal Highway Administration (FHWA). In West Virginia, the Division of Highways
(WVDOH) administers the program.

Each State develops its own procedures to solicit and select projects for funding. In West
Virginia, a Recreational Trail Advisory Board (RTAB) reviews the applications and makes
recommendations to the Secretary of Transportation.

Within the WVDOH, the contact persons are William “Bill” Robinson (telephone: 304-558-

9615, or e-mail: bill.c.robinson@wv.gov) or Jim Hudson (telephone: 304-558-9613, or e-
mail: jim.e.hudson@wv.gov).

C. HOW MUCH MONEY IS AVAILABLE?

Nationwide, Congress has authorized (under SAFETEA-LU) $370 million for Fiscal Years
2005—2009. Currently, for Fiscal Year 2011, the RTP is operating under a continuing
resolution based on SAFETEA-LU funding levels. Half of the funds are distributed equally
among all States, the other half are distributed in proportion to the estimated amount of off-
road recreational fuel use in each State—fuel used for off-road recreation by snowmobiles, all-
terrain vehicles, off-road motorcycles, and off-road light trucks.

Generally, some $900,000-$1,000,000 is available each year for the program.

D. WHAT PROJECTS ARE ELIGIBLE?

RTP funds may be used for:
. maintenance and restoration of existing trails;
. development and rehabilitation of trailside and trailhead facilities and trail
linkages;
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. purchase and lease of trail construction and maintenance equipment;

. construction of new trails (with restrictions for new trails on Federal lands);

. acquisition of easements or property for trails;

. State administrative costs related to this program (limited to a maximum of

seven percent [7%] of each respective State’s funds);
. operation of educational programs to promote safety and environmental
protection related to trails (limited to a maximum of five percent [5%] of each

respective State’s funds); and

. Assessment of trail conditions for accessibility and maintenance.

E. WHAT PROJECTS ARE NOT ELIGIBLE?

RTP funds may not be used for:

. property condemnation (eminent domain);

. constructing new trails for motorized use on National Forest or Bureau of Land
Management lands unless the project is consistent with resource management
plans; or

. facilitating motorized access on otherwise non-motorized trails.

These funds are intended for recreational trails; they may not be used to improve roads for
general passenger vehicle use or to provide shoulders or sidewalks along roads.

A project proposal solely for trail planning would not be eligible (except that a State may
use its administrative funds for statewide trail planning). However, some project
development costs may be allowable if they are a relatively small part (less than 15%) of a
particular trail maintenance, facility development, or construction project.

F.  WHAT ARE THE ELIGIBLE ACTIVITIES ASSOCIATED WITH A
PROJECT?

There are three (3) broad types of activities associated with RTP projects. These are:

1. Acquisition of Property
2. Design/Engineering
3. Construction
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The following more fully describes these three (3) activities and the responsibility of the
project Sponsor.

1. ACQUISITION OF PROPERTY

RTP funds may be used to acquire property for an approved project. The purchase
price of any property must be derived from an appraisal conducted by a West
Virginia licensed and board certified appraiser acceptable to WVDOH. The
appraisal report must be, at a minimum, a complete summary appraisal, in narrative
form, that considers all three (3) accepted approaches to value: cost, market, and
income. The appraisal must also develop all applicable approaches to value for the
subject property. The appraisal report must be compliant with the current
requirements of the “uniform standards of professional appraisal practice” as
promulgated by the appraisal foundation. Restricted use appraisal reports are not
acceptable. The written appraisal must be submitted to WVDOH for review and
approval; this review may either reduce or increase the appraiser’s value. The
appraisal value, once approved by the WVDOH, represents the Fair Market Value
(FMV) of the property. This figure must be conveyed, by the Sponsor, to a willing
seller (please note the property owner is entitled to the full FMV for their property, if
they so desire). DO NOT initiate negotiations with the owner based ONLY on the
appraisal figure. The ultimate purchase price can then be arrived through
negotiations. If the seller insists on a price above the FMV, the amount over FMV is
the sole responsibility of the Sponsor. Should a property be offered as a donation to
the RT project, the FMV establishes the cash value of the donation and that amount
may be used toward the required minimum twenty percent (20%) match
requirement. Also, if the seller is willing to accept a purchase price below the FMV,
the difference may be applied to the required minimum twenty percent (20%)
match. In any case involving acquisition of property either by purchase or donation,
an appraisal must be obtained by the Sponsor.

The cost of the appraisal may be included within the application only if the appraisal
is to occur after the project has been given a NOTICE TO PROCEED. However,
the Sponsor may wish to undertake an appraisal prior to submission of an
application to insure that sufficient funds are requested to actually purchase the
property. COST OVER-RUNS ARE THE RESPONSIBILITY OF THE
SPONSOR AND NOT SUBJECT TO REIMBURSEMENT.

Acquisition requirements for approved projects include, but are not limited to, the

following:

. The acquiring agency (Sponsor) shall submit to the WVDOH an
appropriate plan, map, or exhibit suitable for recording, which depicts
the property and improvements to be acquired.

. The acquiring agency (Sponsor) shall submit to the WVDOH an

appropriate certification of ownership including a list of all liens and
encumbrances (i.e., title report).
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. Every reasonable effort shall be made to acquire the property
expeditiously by negotiations.

. Real property shall be appraised by a qualified appraiser before the
initiation of negotiations and the owner shall be afforded opportunity to
accompany the appraiser.

. The acquiring agency (Sponsor) shall convey to the willing seller the
WVDOH derived FMV. Only then may negotiations begin.

. The acquiring agency (Sponsor) shall pay property transfer expenses.
. Coercion is prohibited.
. To the greatest extent possible, no person shall be required to move from

their dwelling, business, or farm operation without at least ninety (90)
days written notice prior to the date such move is required.

. If the acquiring agency (Sponsor) permits an owner or tenant to occupy
real property acquired, rent shall not exceed the Fair Market Value of the
property to a short-term occupier.

. The acquiring agency (Sponsor) shall offer to acquire uneconomic
remnants.
. The acquiring agency (Sponsor) shall acquire an equal interest in land

and improvements.

. Federal requirements for real property acquisition are further described in
49 CFR, Part 24, and 23 CFR Subchapter 4, Parts 710 through 740.

Condemnation—or the use of eminent domain—shall not be utilized for
property acquisition with RTP funds.

Voluntary transaction procedures may be used if the acquisition—and this is the
key—is., indeed, voluntary. Voluntary means that the owner is informed by the
entity acquiring the property that it is unable to acquire the property if negotiations
fail. In other words, the potential buyer must convey clearly its intention to “walk
away” if the owner does not agree to sell the property. When this condition is met,
the acquiring entity then needs only to provide the owner with an estimate of the fair
market value of the property. When these two conditions are met, no other Uniform
Act requirements apply to the owner.

Federal funds are not available to acquire property that is already within
the public domain (i.e., owned by a municipality or governmental agency). Right-
of-way/property acquisition authorizations on all projects will be in accordance with
the State approved right-of-way manual. Relocation assistance procedures will be in
accordance with Titles 23 and 49, US CFR.
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2. DESIGN/ENGINEERING

RTP projects may require the contracting for design and/or engineering of a
construction project. While funds may be used for such activities, RTP funds cannot
be used for ONLY such work. “Plans-for-plans-sake” are not eligible. There
must be an actual trail related project constructed from such design or engineering
activities. Conversely, plans for the RTP project should only cover what is necessary
and reasonable to complete the scope of work enumerated in the project agreement.

All project plans must be reviewed and approved by the WVDOH prior to the
Sponsor beginning any reimbursable construction element for the project.

The Sponsor will be responsible for obtaining any permits required by WVDOH,
other State and/or Federal agencies, and/or County governments and will be
responsible for assuring compliance with all applicable Federal, State and local
environmental, historical, archaeological and Americans with Disabilities Act (ADA
Standard) requirements.

Signage (directional, interpretive) may require approval by WVDOH. The Americans
with Disabilities Act (ADA) standards must be considered when installing signage.

Any consultant contracts for engineering and design related services must result from
negotiations which utilize qualifications - based selection procedures; these
procedures do not allow for price to be used as a factor in the selection process.
WVDOH Regulations, which provide compliance with Federal and State laws,
governing the procurement of such services are included elsewhere in this handbook
(see Appendix 6).

To contract for work on a project, a consulting, engineering and/or architectural firm
must be licensed to do business in West Virginia.

Please note: It is highly recommended that Sponsor negotiate with consultant a
reasonable date for delivery of plans. Sponsor may also wish to consider penalties
for failure to deliver on time.

In most cases, consultant fees for design/engineering/specifications should not exceed
10-15% of the total project cost. Construction oversight costs should not exceed an

additional 5-7% of the total project cost. If costs exceed these amounts, please
contact your RTP project manager.

See Appendix 6—Rules for Procurement of Negotiated Contracts.

FORCE ACCOUNT OPTION (PLANNING/DESIGN/ENGINEERING)

Project sponsors also have the option to utilize a “force account,” for design,
engineering and/or the drafting of bid specification documents for all or portions of
the project. “Force Account” is defined as regularly employed (City, County, etc.)
employees and (City, County, etc.) owned or rented equipment. All “Force Account”
labor and/or equipment shall be invoiced at the rate normally paid by the Sponsor
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and all labor shall be documented by name of worker, rate of pay, hours and dates
of work and work performed. Equipment shall be documented by type of
equipment, source of equipment, rate of rental/expense, use and dates of use. Rates
are not to exceed that of comparable rental equipment. All requests for the use of a
“Force Account” are to be made in writing. The project Sponsor must request,
and receive approval, in writing, from the Commissioner of Highways, for
any method other than open competitive bidding.

3. CONSTRUCTION

All project plans may be reviewed and approved by WVDOH prior to beginning
construction.  All construction contracts must be performed in compliance with
applicable State and/or Federal laws and regulations (e.g., ADA standards, SHPO
regulations, etc.). All materials used in conjunction with a project must meet the
requirements of the contract documents included in both the approved Plans,
Specifications and Estimate (PS&E) package and the Federal-aid contract provisions.
The project Sponsor shall be required to provide responsible project
oversight and management, as well as all necessary construction
inspection. All RTP projects are subject to periodic, unannounced inspection by
State and/or Federal representatives.

All projects funded by RTP grants must be as accessible as possible. We recognize
that accessibility is not feasible on all portions of all trails due to limitations imposed
by the natural setting, terrain, vegetation and other constraints. However, trails in
developed areas and trails intended to connect facilities in outdoor recreational areas
must be accessible to all people.

Each applicant for an RTP grant should consider accessibility issues and describe in
their grant application how this was done. The additional costs involved in designing
and constructing an accessible trail are not acceptable reasons for failing to design
and construction an accessible trail. The RTP will not fund projects with barriers to
accessibility designed into them.

If at any time cultural materials are encountered during construction, work in the
area of discovery must be suspended and SHPO and DOH must be contacted
immediately.

The predetermined minimum wage (Davis-Bacon) rate must be paid to all
contract workers on projects that are located on the right-of-way of a
Federal-aid highway and exceed $2,000. Projects not subject to Davis-
Bacon (D-B) rates are required to follow prevailing wage rates established
by the West Virginia Division of Labor. If both wage rates apply, the
higher of the two must be paid. It is the Sponsor’s responsibility to
ensure proper wages are being paid by the contractor. Sponsor should
interview workers, check pay stubs and contractors records to ensure
proper payment.

In addition, all workers paid or unpaid, who are working within the right-
of-way of a federal-aid highway, must wear highly visible safety apparel
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that meets the Performance Class 2 or 3 requirements of ANSI/ISEA 107-
2004 publication entitled “American National Standard for High-
Visibility Apparel and Headware”.

All projects are subject to “Buy America” requirements. The main focus
of “Buy America” is to insure all steel and iron materials used in the
project are manufactured in the United States. See 23 CFR 635.410(b)
for the basic rule and its exceptions.

BIDDING - Construction projects, where work is to be contracted, are required to
be advertised and awarded to the lowest responsible and responsive bidder through
open competitive bidding. All Sponsors are encouraged to require a valid bid bond
or other surety as approved by the State of West Virginia or its subdivisions. The
project Sponsor must request, and receive approval in writing, from the
Commissioner of Highways, for any method other than open competitive bidding.
Showing preference to contractors (based on geographic location), to labor
forces (based on their residence), or for materials (based on the location of their
origin), is strictly prohibited. For projects that require a contractor to perform
physical construction or rehabilitation, the Sponsor will assemble the contract
proposal package. This PS&E package will be reviewed by the WWDOH BEFORE
authorization to advertise for bids. Requests for bids must be published once a week
for two (2) successive weeks, at least three (3) weeks in advance of taking bids
(WVA Code 59-3-2).

Prebid conferences are highly recommended with all interested bidders required to
attend. If held, those not in attendance would be automatically disqualified. No one
person can represent more than one bidder.

See Appendix 7—Required Contract Provisions.

To perform contract work on the project, a contractor/subcontractor must
have a valid West Virginia Contractor’s License.

Both the Sponsor and its contractor(s)/subcontractor(s) must comply with
Title VI of the Civil Rights Act of 1964, the Davis-Bacon Act, the
Copeland (Anti-Kick Back) Act, the Contract Work Hours and Safety Act,
the Anti-Lobbying Requirement (Sec. 1352, Title 31, US Code), Drug
Free Workplace Act of 1988, the Buy America requirements, Worker
Visibility Regulations, and the West Virginia Division of Labor Wages for
Construction of Public Improvements pursuant to the West Virginia Code
21-5A-3.

In addition, no contract shall be made to parties listed on the General
Services Administration’s List of Parties Excluded from Federal
Procurement or Non-Procurement Programs. The Excluded Parties List
System may be viewed at: www.epls.gov/.
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REQUIRED CONTRACT PROVISIONS - Form FHWA-1273 is required
to be included in all Federal-aid construction contracts (refer to
Appendix 7). It will be the responsibility of the project Sponsor to
obtain ALL necessary permits to design and/or implement the project.

See Appendix 7—Required Contract Provisions.

FORCE ACCOUNT OPTION (CONSTRUCTION)

Project sponsors also have the option to utilize a “force account,” for
construction for all or portions of the project. “Force Account” is defined
as regularly employed (City, County, etc.) employees and (City, County,
etc.) owned or rented equipment. All “Force Account” labor and/or
equipment shall be invoiced at the rate normally paid by the Sponsor and
all labor shall be documented by name of worker, rate of pay, hours and
dates of work and work performed. Equipment shall be documented by
type of equipment, source of equipment, rate of rental/expense, use and
dates of use. Rates are not to exceed that of comparable rental
equipment. All requests for the use of a “Force Account” are to be made
in writing to the Commissioner of Highways. The project Sponsor must
request, and receive approval, in writing, from the Commissioner of
Highways, for any method other than open competitive bidding.

PROJECT MAINTENANCE - The project Sponsor is responsible for the continued
maintenance of the project after completion. It should be noted that the maintenance
term designated by the Project Agreement, is the minimum maintenance term to fulfill
the Federal funding obligation. If the Sponsor fails to maintain the project for the
minimum maintenance term, it will be at the sole discretion of the FHWA and/or the
WVDOH to determine if the violation warrants repayment and the amount to be
repaid. It should be noted that the Sponsor is responsible for all project maintenance
beyond the Federal obligation set by the Agreement. Maintenance for bicycle paths
on WVDOH right-of-way constructed under the RTP will be the sole responsibility of
the Sponsor at all times.

CANCELLATION OF A PROJECT - A project Sponsor may, at any time in the
project development process, cancel the project and withdraw from the program.
However, the project Sponsor may then be responsible for the repayment of all
Federal funds received as of that date, as well as be responsible for payment of all
outstanding invoices. The Sponsor shall also be responsible for ensuring that, in the
event of cancellation, the existing physical condition of the project is such that it poses
no health or safety concern to the public. The Sponsor shall be held liable in the
event of injury resulting from an unsafe condition at a project site.

G. WHO CAN SPONSOR A PROJECT?

West Virginia may make RTP grants available to municipal, county, State or Federal
government agencies as well as to non-profit organizations who are registered with the
Secretary of State’s office and are in good standing.
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Projects may be on either public or private land, but projects on private land must provide
written assurances of continued public access.

WHAT ARE EXAMPLES OF ELIGIBLE TRAIL PROJECTS?

RTP projects may include the construction, alteration, improvement or maintenance of trails,
trailheads and trailside amenities for trails used by hiking, bicycling, in-line skating,
skateboards, equestrian use, water trails, cross-country skiing, snowmobiling, off-road
motorcycling, all-terrain vehicle riding, four-wheel driving, or using other off-road motorized
vehicles.

HOW DOES PROJECT FUNDING WORK?

In West Virginia, the TOTAL cost of eligible projects range from a MINIMUM of $5,000 to a
MAXIMUM of $100,000. As far as may practically be done, forty percent (40%) of available
funds will be awarded to projects with a TOTAL cost of $5,000 to $50,000; while sixty
percent (60%) of available funds will be awarded to projects with a TOTAL cost of $50,001
to $100,000.

The maximum Federal Highway Administration reimbursement for each project, from RTP
funds, is a maximum eighty percent (80%) of approved/allowable costs. A Federal agency
project Sponsor may provide additional Federal funds, provided the TOTAL Federal share
does not exceed ninety-five percent (95%). The non-Federal match must come from project
Sponsors or other fund sources. Some “in-kind” goods, materials and/or services may be
credited toward the required project match.

It is important to note that this is a REIMBUREMENT PROGRAM. Unlike many “grant”
programs, there is no “draw-down” on these funds. The grant recipient must pay all invoices
at the one hundred percent (100%) level and then seek reimbursement of up to eighty
percent (80%). Reimbursements will be made only for those eligible activities that are listed
in the Project Agreement (and any subsequently approved amendments to the Agreement).
Invoices may be submitted no more often than on a monthly basis, and must be
accompanied by an up-to-date progress report to be considered for reimbursement.

One “option” exists to Sponsors who are using only “cash” match (i.e., NO “in-kind” match)
as the required minimum twenty percent (20%) match: If included in the project Agreement,
and if a check for the entire twenty percent (20%) (minimum) match, made payable to the
WEST VIRGINIA DIVISION OF HIGHWAYS, is forwarded along with the executed Project
Agreement, then the WVDOH will pay one hundred percent (100%) to the Sponsor of
invoices submitted for eligible expenditures on the project. It then is the Sponsor’s
responsibility to pay outstanding invoices. This option is NOT available if either in-kind
services are used toward the required match, or if not specified in the project Agreement.

Federal rules require that “each State use thirty percent (30%) of their funds for motorized
trail uses, thirty percent (30%) for non-motorized trail uses, and forty percent (40%) for
diverse trail uses.” Diverse motorized projects (such as snowmobile AND motorcycle) or
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diverse non-motorized projects (such as pedestrian AND equestrian) may satisfy two of these
categories at the same time. Projects that benefit both motorized and non-motorized users,
such as common trailhead facilities, may be given additional weight during selection, as may
be projects that benefit multiple trail uses.

J. WHAT HAPPENS AFTER YOUR PROJECT IS SELECTED FOR
FUNDING?

If your application is selected for funding, an announcement, usually by the Governor, will
be scheduled and you will be notified. This, however, is only the first step in achieving a
Federally approved project. The following actions, to be initiated by the WVDOH,
will need to be completed before you can begin your project:

1. The project will be submitted for environmental review and, if required, Section 106
Review (refer to page 12 of this manual).

2. The project will be included as an amendment to the Statewide Transportation
Improvement Program (STIP) and/or Transportation Improvement Program (TIP),
as appropriate. This process requires a public review period. Joint approval of STIP
and/or TIP amendments is generally required by both the Federal Transit
Administration (FTA) and the FHWA.

3. A Project Agreement will be drafted by the WVDOH detailing how the project will be
funded and the responsibilities of both the Sponsor and the WVDOH. When

mutually acceptable, the Agreement will be executed between the Sponsor and the
WVDOH.

4, Once the above three (3) activities are successfully completed, a request for Federal
Authorization can be forwarded by the WVDOH to the FWHA.

5. If authorized by the FHWA (and the Sponsor has submitted the required twenty
percent [20%] cash match in those cases where this method of payment is selected
by the Sponsor), a NOTICE TO PROCEED will be issued by the WVDOH to the
Sponsor.

Only at this point may the Sponsor initiate activities on the project and expend
funds for which they are eligible for reimbursement. ANY EXPENDITURES BY A
SPONSOR PRIOR TO THE RECEIPT OF A WRITTEN NOTICE TO PROCEED FROM
THE WVDOH WILL NOT BE REIMBURSED EITHER BY THE WVDOH, OR THE FHWA.

K. WHAT IS THE PROJECT TIME SCHEDULE?

Sponsors are required to move expeditiously with their RTP project, once NOTICE TO
PROCEED is received.
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Projects approved for funding and issued a NOTICE TO PROCEED MUST commence
within nine (9) months of the date of the NOTICE TO PROCEED. Failure could result in a
cancellation of the project, unless an extension is approved by the WVDOH, for good cause.
RTP projects MUST be completed within two (2) years of the date of the NOTICE TO
PROCEED. Failure to do so may result in a cancellation and forfeiture of remaining funds,
unless an extension is approved, by the WVDOH, for good cause.

L. HOW DOES THE REIMBURSEMENT PROCESS WORK?
PLEASE READ CAREFULLY!!!

The RTP will reimburse a project Sponsor for up to eighty percent (80%) of the eligible
costs of an approved project. The Sponsor may select either of two (2) payment methods.
The first method requires the Sponsor to pay all invoices associated with the project and then
submit copies of those paid invoices to the WVDOH for reimbursement of up to eighty
percent (80%) of the total dollar amount of the paid invoices submitted. A cover invoice on
the Sponsor’s letterhead must be attached to the package of paid invoices. All invoices from
Sponsors must be in approved format, and Sponsor must initial and date all supporting
backup invoices to indicate authorized review and approval. Sample cover invoices are
included in this guideline handbook (see Appendix 4).

Generally, a Sponsor will submit one (1) month’s worth of paid invoices as a reimbursement
package. A check representing the eighty percent (80%) reimbursement, payable to the
Sponsor, will be issued about 4-6 weeks after receipt by the WVDOH. The final invoice
package for a project will take 3-4 months for reimbursement since a final project audit must
be performed prior to the final reimbursement payment. It is advisable to make this final
project invoice as small as possible, due to the more lengthy delay caused by the required
final audit. A final invoice of a few hundred dollars would be acceptable. The Sponsor must
insure that they have the cash available during the project to cope with this eighty percent
(80%) reimbursement schedule. If the Sponsor cannot insure this cash flow requirement they
may wish to utilize the second method of payment.

The second method of payment requires the Sponsor to submit a check, payable to the
WVDOH, for the twenty percent (20%) match at the start of the project. The full amount
representing the twenty percent (20%) match must be submitted along with the executed
Agreement; the project cannot be initiated until this check is received and deposited in the
State Road Fund. The Sponsor may then submit copies of either paid or unpaid invoices,
again packaged with the appropriate cover invoice described above, certifying that the
invoices represent work that has been satisfactorily completed. Again, the issuance of a
check, payable to the Sponsor, will require 4-6 weeks. The sponsor, upon receipt of the
check, will be required to then pay the individual vendors, contractors, or consultants whose
unpaid invoices were submitted. The WVDOH will not pay a project Sponsor’s
contractors, vendors, or consultants directly. Likewise, the final invoice package will
require a final audit and, again, it is best to make this final invoice as small as possible (even
a few hundred dollars would be acceptable) and with the vendor’s knowledge that there will
be a longer than usual delay in payment. The Sponsor may wish to pay the affected vendor
and wait for the final reimbursement.
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At the time of application, the Sponsor must identify one (1) of these two (2)
payment methods, which will be specified in the Project Agreement. No matter
which option is selected, invoices may be submitted no more often than on a
monthly basis, and MUST be accompanied by an up-to-date Progress Report,
reflecting the work which justifies the reimbursement requested, to be
considered for reimbursement.

VERY IMPORTANT:

Any non-authorized expenditure made by the Sponsor of a selected RTP project
PRIOR to the Sponsor’s receipt of a writen NOTICE TO PROCEED from the
WVDOH cannot be reimbursed. DO NOT MAKE THIS VERY EXPENSIVE
MISTAKE!

M. WHATIS A SECTION 106 REVIEW?

All RTP projects, once announced for funding, must be submitted for Section 106 Review,
which requires that every Federal agency “take into account” how each project affects
historic properties. This review is initiated by the WVDOH and requires approval by the
State Historic Preservation Officer (SHPO). The following determinations may result: No
Effect; No Adverse Effect; or Adverse Effect. A finding of either No Effect or No Adverse
Effect will conclude the review. A finding of Adverse Effect will require review and
concurrence by the Advisory Council on Historic Preservation, an independent Federal
agency located in Washington, D. C. An Adverse Effect will require a mitigation plan to be
created and included in a Memorandum of Agreement among the Sponsor, FHWA, SHPO,
WVDOH, and the Advisory Council. The costs involved in the documentation needed are
the responsibility of the Sponsor and for some types of documentation may involve several
thousands of dollars and consume several months to complete. Such costs are not subject to
reimbursement since they would occur prior to the receipt of a NOTICE TO PROCEED.
The Sponsor will be responsible for the total costs involved.

Please note that WVDOH will submit all successful applications to SHPO for review,
comment, and project approval as part of the Section 106 Review process.

N. ENVIRONMENTAL REVIEW

Once announced for funding, all TE projects must be submitted for an environmental review,
which requires that every federal agency “take into account” how each project affects
endangered species, water resources and environmentally sensitive areas. This review is
initiated by the WVDOH and requires approval by the West Virginia Division of Natural
Resources (WVDNR) and the U. S. Fish and Wildlife Service (USF&WS).

A finding of “no known occurrences of rare, threatened or endangered species or natural trout
streams” or “no effect/not likely to adversely affect...federally listed species” would conclude the
review. However, any finding of potential adverse effects or work near specified endangered
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species zones, waterways, and the like could trigger further reviews or ongoing reviews as the
project progresses. In such cases, guidance would be provided with Notices to Proceed for design
or construction. In those instances, it would be the responsibility of the Sponsor to insure that
procedures were in place to protect those resources or species, as per the directives of the
WVDNR or USF&WS, and that their contractors were aware of said findings and made use of the
recommended procedures.

O. RECORDS AND AUDIT REQUIREMENTS (A-133)

1. The Sponsor and its consultants and contractors shall maintain all books, documents, papers,
records, supporting cost proposals, accounting records, employees’ time cards, payroll records
and other evidence pertaining to costs incurred in the project and shall make such materials
available at all reasonable times during the contract period and for three (3) years from the
date of submission of the final voucher to FHWA or seven (7) years after the date of final
payment to the contractor, whichever is the later date, for inspection and/or audit by the
WVDOH, the FHWA or any other authorized representatives of the State or Federal
government; and copies shall be furnished, if requested. Time records for personnel
performing any work shall account for direct labor performed on the project as well as the
time of any personnel included in the computation of overhead costs. In addition, a complete
record of time shall be kept for personnel assigned part-time to the project. A record of time
limited to only their work on this project will not be acceptable.

2. Non-federal entities that expend $500,000 or more in a year in Federal awards shall have a
single or program-specific audit conducted for that year in accordance with the provisions of
the Office of Management and Budget Circular No. A-133 and shall submit a copy of
aforesaid audit report to the WVDOH for review.

See Appendix 8 —Audit Requirements Concerning A-133.

P.  WHAT ELSE SHOULD I KNOW?

. Selection is only the first step in project development. Generally, some 6-8
months are required to satisfy all requirements. No work for which
reimbursement is to be sought, or to serve as “in-kind” match, may be
undertaken until an official NOTICE TO PROCEED is issued.

. If “in-kind donations” of material and/or labor are to be utilized as all (or part) of
the required twenty percent (20%) match, it must be documented in both the
Application and the executed Agreement. Reimbursement for “in-kind
donations” may NOT exceed twenty percent (20%) of the total project cost.

. The project Sponsor is responsible for future maintenance of the project.

. An Intent-To-Apply form must be received by December 15th; then, only if
instructed, in writing, may an Application be made.
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. Proposals/Applications must be received no later than February 15th of each
year.
. A Sponsor may make more than one Application, but each must result in a

separate completed project.

. Incomplete or ineligible Applications will be returned to Sponsor. To be eligible
for consideration, corrected versions must be received by the February 15th
deadline.

. PROJECT SIGNAGE REQUIREMENT: Applicants must include in their

proposal the costs of a project sign. This sign is to be made of a durable material,
at least four feet by eight feet (4’ x 8') in size and placed at the site of the project
where it can be viewed by persons in the area of the project. The sign will
contain the following information, at a minimum, in letters clearly legible:

NAME OF PROJECT

This project includes funding from the Federal Highway Administration’s Recreational Trails
Program administered by the West Virginia Department of Transportation,
Division of Highways

Federal Recreational Trails Funds

$

At a minimum, the project sign shall be placed at the site immediately following
the Sponsor’s receipt of a NOTICE TO PROCEED and remain at the site until
the project’s final inspection by staff from the WVDOH. The Sponsor must notify
the WVDOH of any ceremonies or “ribbon-cutting” celebrations commemorating
the RTP project. Such notice shall be at least thirty (30) days, in order to allow
possible participation by the Governor, WVDOH, and/or the FHWA. Also,
please recognize both the FHWA’s and WVDOH’s participation in all press
releases and announcements regarding a RTP project.

. For any project involving the construction or rehabilitation of a
building funded under the RTP, it is required that the building be
covered by sufficient fire and flood insurance.
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IMPORTANT NOTE:

Program Misconceptions VS. Reality

MISCONCEPTION REALITY

“Grant” Program Reimbursement Program

Sponsor reimbursed for expenses as elements

Feg el IRuneling 2rel Lo ot are satisfactorily completed and invoiced

Minimal (or no) Federal Regulations Numerous Federal Regulations

Can begin construction immediately after project Several months to reach the design

is awarded and/or construction phase

Any work done prior to Federal-Aid approval No reimbursement for costs incurred

and notice to proceed will reimbursed to Sponsor prior to Federal-Aid approval and
NOTICE TO PROCEED

Q. HOW CAN 1 APPLY FOR FUNDING?

A proposed project Sponsor should develop its proposal sufficienty so that the project may
move quickly into implementation after project approval and NOTICE TO PROCEED.

As a project Sponsor, you should:

. Develop a workable project. What are your trail needs? What can you do
realistically?

. Get public support for your project. How does your project benefit your
community? Are there other potential project Sponsors and/or partners? If so,
include them in your application.

. Find other funding sources. The normal Federal share is limited to eighty percent
(80%). Some State or local governments may provide some matching funds, but
usually the project Sponsor has to provide most or all of the match. Consider
donations of materials and volunteer labor.

. Identify the source of your matching funds. The match must be available and
detailed at the time of application.

. Consider how to involve youth conservation or service corps in your project.

. Develop a good project design. Consider the project’s natural environment.
Consider user needs, including use by people with disabilities.
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. Consider potential problems:
. Environmental impacts—these must be documented and minimized.
. Permits—you may need to obtain various permits prior to submitting

your proposal.

. Possible opposition—some people may oppose your project for various
reasons, including concerns about property rights, liability, safety, or
historic or environmental impacts.

. Complete the project application.

. If your project is approved, get to work when you get a written NOTICE TO
PROCEED! West Virginia will withdraw project approval if a Sponsor does not
either begin or complete work within a reasonable time frame, as identified in the
project Agreement.

It is the policy of the West Virginia Department of Transportation, Division of Highways, that
Disadvantaged and Women-owned Business Enterprises shall have the maximum
opportunity to participate in the performance of contracts financed in whole or in part with
Federal funds.

For more information on the Recreational Trails Program or for an Intent-To-Apply Form,

contact:
William (Bill) Robinson Jim Hudson
West Virginia Division of Highways West Virginia Division of Highways
Program Planning and Administration Division Program Planning and Administration Division
Building 5, Room A-863 Building 5, Room A-863
1900 Kanawha Boulevard, East 1900 Kanawha Boulevard, East
Charleston, West Virginia 25305 Charleston, West Virginia 25305
Phone: (304) 558-9615 Phone: (304) 558-9613
Fax: (304) 558-3783 Fax: (304) 558-3783
E-Mail: bill.c.robinson@wv.gov E-Mail: jim.e.hudson@wv.gov
NOTE: Intent-To-Apply forms are also available on-line. You may download and print a

form by visiting our website at:

www.transportation.wv.gov

Select Agencies, Highways, Program Planning, Planning, Grant Administration
Unit, then the appropriate grant program.
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APPENDICES

When reviewing the following appendices, some
sample documents are included and should be
used only as a starting point in preparing your
documents. Your project may require additional
statements/information to cover pertinent
situations such as audit provisions, pre-
contractual requirements, or other federal, state
or local guidelines which apply. If you have
questions concerning the process, please contact
the West Virginia Division of Highways, Program
Planning and Administration Division, Grant
Administration Unit at either (304) 558-9615 or
558-3165.
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Page 17 October 2010



LIST OF APPENDICES

1. RTP “Intent-To-Apply” Form (due December 15th)

2. RTP Application for Funding (including
Environmental Assessment and Checklist) (due
February 15th)

3. List of Contacts
4. Sample Invoices (80% and 100% Reimbursement)
5. Sample Agreements

a. Sponsor “Match” Provided Up-Front

b. “Pay-As-You-Go” (including in-kind)

c. Attachment A-1—“Grant Program General
Clauses and Covenants (April 7, 2009)”

6. Rules for Procurement of Negotiated Contracts
(Consultant Information)

7. Required Contract Provisions (Contractor
Information)

8. Audit Requirements Concerning A-133

9. Project Phases and Responsible Parties

L
|
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October 2010 Page 18



APPENDIX 1

RTP “Intent-To-Apply” Form

NOTE:

(due December 15th of each year)

Only those who both submit an Intent-To-
Apply form, and receive a written “go-
ahead” from WVDOH, may submit an

application for funding.
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The Intent to Apply form on the following pages is available
online at:

www.transportation.wv.qov

Agencies,
Highways,
Program Planning,
Planning,
Grant Administration Unit,
then the appropriate grant program (RTP)
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RECREATIONAL TRAILS PROGRAM

0« WEST VIRGINIA DEPARTMENT OF TRANSPORTATION
STV DIVISION OF HIGHWAYS
QOQ \\)PS%Q)
N
b 0$ - (43 ”»”
(Instructions for “Intent-To-Apply” Form)

What is the Recreational Trails Program (RTP)?

The Federal Highway Administration (FHWA) provides funds to States to develop and maintain recreational trails and
trail-related facilities for both non-motorized and motorized recreational trail uses. Examples of trail uses include hiking,
biking, in-line skating, equestrian use, cross-country skiing, snowmobiling, off-road motorcycling, all-terrain vehicle riding,
four-wheel driving, or using other off-road motorized vehicles.

Who Administers the Program?

In West Virginia, the Department of Transportation’s Division of Highways (WVDOH) administers the RTP, funded by the
FHWA. A Recreational Trail Advisory Board, appointed by the Governor, reviews project applications and makes
recommendations for funding.

What Projects are Eligible?
RTP funds may be used for:

=  maintenance and/or restoration of existing trails;

*  development and/or rehabilitation of trailside and trailhead facilities and trail linkages;

= purchase and/or lease of trail construction and maintenance equipment;

= construction of new trails;

= acquisition of easements or property for trails;

= operation of educational programs to promote safety and environmental protection related to trails; and
= assessment of trail conditions for accessibility.

States must use 30 percent of their funds for motorized trail uses, 30 percent for nonmotorized trail uses, and 40 percent
for diverse trail uses.

Which Projects are NOT Eligible?

RTP funds may NOT be used for:

= property condemnation (eminent domain);

= constructing new trails for motorized use on National Forest or Bureau of Land Management lands (with
certain exceptions); or

= faciliting motorized access on otherwise nonmotorized trails.

These funds are intended for recreational trails; they may NOT be used to improve roads for general passenger vehicle
use or to provide shoulders or sidewalks along roads.

Who Can Sponsor a Project?

= West Virginia may make grants to private organizations that are registered as “non-profit” with the Secretary of
State; to municipal, county, State or Federal government agencies.

= Projects may be on public or private land, but projects on private land must provide written assurance of public
access. Successful applicants must commit to provide future maintenance.

= Applicant must have a minimum of 20% of the total cost (either in cash and/or donated in-kind goods/services)

at the time of application.

b____ __—ﬁ
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How Does Project Funding Work?

Projects may range from a minimum total cost of $5,000 to a maximum total cost of $100,000. In general, the maximum
federal share for each project from RTP funds is 80 percent. The non-Federal match must come from project sponsors or
other fund sources. Some in-kind materials and services may be credited toward the project match.

Usually, project payment takes place on a reimbursement basis: the project sponsor must incur costs for work actually
completed, and then submit invoices to the State for payment. Reimbursement is not normally permitted for work that
takes place prior to a formal NOTICE TO PROCEED with an approved project.

Who Do I Contact for Assistance, or for More Information on the Recreational Trails

Program?

William “Bill” Robinson
West Virginia Division of Highways

Contact::

Program Planning and Administration Division

Building 5, Room A-863

1900 Kanawha Boulevard, East
Charleston, West Virginia 25305
Telephone: (304) 558-9615

Jim Hudson

West Virginia Division of Highways

Program Planning and Administration Division
Building 5, Room A-863

1900 Kanawha Boulevard, East

Charleston, West Virginia 25305

Telephone: (304) 558-9613

Fax: (304) 558-3783
E-mail: bill.c.robinson@wv.gov

Fax: (304) 558-3783
E-mail: jim.e.hudson@wv.gov

What is the application process?

STEP 1:

STEP 2:

STEP 3:

STEP 4:

STEP 5:
PLEASE NOTE:

The application process is intended to establish communication between the WVDOH and the applicants. Therefore, the
following process has been developed.

Complete the “Intent-To-Apply” form (attached to this brochure), providing all pertinent
information as to length, width, surface type, beginning and ending points, and length of “new”
trails to result. Also, include information if “match” is to be cash (if so, is it now available?) or
donated “in-kind” goods/services and any other pertinent information.

Mail completed forms to: West Virginia Division of Highways

Program Planning and Administration Division
Building 5, Room A-863

1900 Kanawha Boulevard, East

Charleston, WV 25305-0430

NOTE:

Must be received no later than December 15th.*!
No faxed or e-mailed Intent-to Apply forms will be accepted.

Only if your proposed project meets the requirements for eligibility will you be forwarded a full
application form to complete and return by the February 15th deadline. An application packet
with instruction booklet will be mailed to the contact person listed on the “Intent-To-Apply”
form. Site visits to the proposed project location may be conducted by WVDOH.

A Recreational Trails Advisory Board, appointed by the Governor and consisting of trail-users
representing both motorized and non-motorized uses, will review/score applications and make
recommendations for funding to the DOT Cabinet Secretary.

The DOT Cabinet Secretary and the Commissioner of Highways select, with the concurrence of
the Governor, projects for funding.

Governor makes announcements/award to successful applicants.

Please feel free to photocopy blank Intent-To-Apply forms, as needed. Additionally, blank
forms may be downloaded/printed from our website at www.transportation.wv.gov, select
Agencies, Highways, Program Planning, Planning, Grant Administration Unit, then the
appropriate grant program.

‘1 It is the Sponsor’s responsibility to ensure that their completed forms have been received by the deadline.
If the deadline falls on a holiday or weekend, the forms will be due at the end of the next business day.
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WEST VIRGINIA DEPARTMENT OF TRANSPORTATION

$0« DIVISION OF HIGHWAYS
NN
O RECREATIONAL TRAILS PROGRAM
PS %S’\) INTENT-TO-APPLY FORM
(Note: Must be received no later than December 15th.")
No faxed or e-mailed Intent-to-Apply forms will be accepted.

COUNTY(IES):
PROJECT NAME: FISCAL YEAR

NAME OF APPLICANT’S ORGANIZATION:

DATE OF APPLICATION:

CONTACT PERSON AND TITLE:

ADDRESS:

CITY: STATE: ZIP:
TELEPHONE: FAX: E-MAIL ADDRESS:
COSTS:

and/or West Virginia Prevailing Wages, as applicable.

c--This amount may not exceed $80,000.

»Sponsor’s Match
d--Representing a minimum of 20% of the total project cost

»Total Project Cost:

MATCH:

»Is the 20% minimum match to be:
Cash “In-Kind” Goods/Services

»Is the required 20% match now available? YES
e--20% minimum Sponsor’s match must be
available at the time of application.

*If no, explain.

»Approximate amount of Federal funds you will be requesting:
a--Construction costs should be computed using Davis-Bacon

b--Federal funds representing a maximum of 80% of the total project cost.

NO*

Both

* % % % % Please photocopy as needed. * * * * *
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) Please summarize the proposed project (see Application Process Step #1):

*Please be aware that your proposed project may be required to comply with the appropriate accessibility guidelines.

Please limit your response to the space provided.

SPECIFIC PROJECT INFORMATION REQUESTED:

1) Please check the one (1) description that best fits your proposed project:
Motorized Non-Motorized Combination of Both
2) Is this a continuation of a project previously approved for funding? YES NO

3) If the project is a trail construction project, what is the length of the new trail(s) to be built?

4) Does your proposal include land acquisition? YES* _  NO __
*If yes, is it from a willing seller/lessor? YES _ NO ___
* Has an appraisal been prepared? YES* _ NO __

*If yes, what is the appraisal amount: $

*When was the appraisal performed?

5) Does your proposed project impact a historic and/or archaeological site? YES* NO

*If yes, has the State Historic Preservation Officer been notified? YES NO

NOTE: Intent-to-Apply forms must be returned by mail or delivered. Faxed or e-mailed forms will
NOT be accepted.
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APPENDIX 2

RTP Application For Funding
(including Environmental

Assessment and
Checklist)

(due February 15th of each year)

A
P
P
E
I\
D
I
X

NOTE: Only those who both submit an Intent-To-
Apply form, and receive a written “go-
ahead” from WVDOH, may submit an
application for funding.

For additional information or to download blank Application forms visit our website at
www.transportation.wv.gov, select Agencies, Highways, Program Planning, Planning,
Grant Administration Unit, then the appropriate grant program.
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The Application form on the following pages is available
online at:

www.transportation.wv.qov

Agencies,
Highways
Program Planning,
Planning,
Grant Administration Unit,
then the appropriate grant program (RTP)
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« PROJECT NAME:
% COUNTY(IES):
QO$:;\)P§;$
he
B 0S WEST VIRGINIA DEPARTMENT OF TRANSPORTATION

DIVISION OF HIGHWAYS

RECREATIONAL TRAILS
PROGRAM

APPLICATION FOR FUNDING

(photocopy as needed)

P P P P

FEDERAL FISCAL YEAR 2011
(Applications are due February 15, 2011)

REVISED OCTOBER 2010. DO NOT USE PREVIOUS VERSIONS.

PLEASE NOTE: The Recreational Trail Program is an 80/20 reimbursement program.
Sponsors must either pay all invoices associated with an approved
project and then seek reimbursement OR provide the required 20%
cash match to the West Virginia Division of Highways prior to final
approval of their project. Please review the program guidelines and
understand the sponsor responsibiliies BEFORE submitting an
application.

Submit an application ONLY if you have previously submitted an
Intent-To-Apply form that was “approved” by WVDOH.

~ o o o~

~ o~ o~ o~ o~

It is the Sponsor’s responsibility to ensure that their completed
Application form(s) have been received by the deadline. If the deadline falls on a
holiday or weekend, the forms will be due at the end of the next business day.
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qy\$0:i$ STATE OF WEST VIRGINIA
<0 }WP’@Q RECREATIONAL TRAILS PROGRAM APPLICATION
pﬂ ng\) (only to be submitted if directed, after receipt/review of required Intent-To-Apply Form)

Federal Fiscal Year 2011 (due February 15, 2011)

Please type
1. | PROJECT APPLICANT (check ONE):

Federal Agency State Agency City

County Non-Profit Organization (Registered with the Sec. of State’s Office)

Other (Specify):

2. | SPONSOR INFORMATION:

Name of Agency or Organization:

Contact Person/Title:

Mailing Address:

Telephone: Alternate Telephone:

Fax: E-Mail:

||E| LOCATION OF PROPOSED PROJECT(S):

County(ies): City/Town/Area:

NOTE: Maps and photographs ARE REQUIRED to fully show the project location. Project location
MUST be shown on a US Geological Survey (USGS) Map (with the proposed trail clearly
marked) and included with the application. Failure to do so may result in your application being
classified as incomplete and returned. In addition to the required USGS Map and photographs,
please attach any other materials which may assist in the review/rating of your application.
(Attach additional sheets, as necessary.)
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Please provide the approximate latitude and longitude, in decimal degrees, for the proposed project.

Latitude

Longitude

How determined (check one): GPS
Taken from Topographical
Survey
Other (specify):

Location:

For trails or improvements along a trail, the latitude and longitude should be identified for one end of the trail and a
description of the location entered on the “Location” line. Latitude and longitude for all other types of facilities should be
identified as close as possible to the actual point of construction.

4. | PROPOSED FUNDING:

RT Funds Requested (Maximum of 80%): $
(This amount may not exceed $80,000)
Sponsor’s Match (Minimum of 20%): $
Total Project Cost: $
Is the Sponsor’s Match to be Cash? YES* NO
*If “yes,” is the cash match to be paid up front? YES NO
Is the required minimum 20% match available at the time of application? YES NO*

*If “no,” fully describe on separate sheet(s) when and how match is to be available.

If the Sponsor’s match is to be “in-kind” goods/services (either in whole or in part), a full explanation
(including hours, classification and rate of pay for all donated labor, equipment and/or material) MUST be
attached on a separate sheet(s) of paper. Eligible “in-kind” donations may not exceed twenty percent
(20%) of the total project cost.

5. | ESTIMATED COSTS FOR PROJECT:

Planning, Engineering, Design: $
Acquisition of Property: $
Construction: $
Other (Specify): $
$
$

Please detail on a separate sheet, a complete cost breakdown, by dollar amounts, for all elements of the project (e.g.,
labor, materials, land acquisition, design/engineering, equipment, etc.). Clearly indicate any donated equipment/services
contemplated. Additionally, the cost estimate should be detailed enough to allow the project to be phased (if budgetary
constraints dictate). In addition, a detailed cost estimate will allow ineligible work elements to be eliminated without
causing the entire project to be deemed ineligible.
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| OTHER FUNDING / PARTNERS:

Identify additional sources of funding for this project:

Who are the other “partners” to be?

7. | INTENDED USE OF FACILITY (check only ONE):

Single Use / Motorized Single Use / Non-Motorized
Combination Motorized / Non-Motorized Multiple Motorized Uses

Multiple Non-Motorized Uses

8. | TYPES OF USE (check ALL that apply):

Bicycling Day Hiking Equestrian Snowmobiling

Overnight or Long-Distance Backpacking Cross-Country Skiing

In-Line Skating / Skateboarding Non-Motorized Boating

Off-Road Motorcycling ~ Four-Wheel Driving _ All-Terrain Vehicle Riding

Other (explain):

9. | ADA ACCESSIBILITY:

Will the proposed facility be accessible to persons with disabilities? ~ YES* NO

*Please explain:
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10. |TYPE / EXTENT OF PROPOSED PROJECT:

Construction of new trail(s): Length:
Development of urban trail linkage(s): Length:
Restoration of areas damaged by use: Length:
Maintenance of existing trail(s): Length:
Acquisition of property / easement: Length:

Development of trailhead or trailside facilities:

Lease / purchase of equipment:

Provision of features which facilitate the access and use of trail(s) by persons with disabilities:
Safety education program:

Assessment for accessibility or maintenance: Length:

Other (explain):

11. |PROPOSED PROJECT DESCRIPTION:

On additional sheet(s) of paper, fully explain the scope-of-work envisioned by this request: What do you intend to
complete with the requested funds; how is the project eligible under the program’s guidelines; why should this
project be selected; what is the expected benefit / use and by whom?

Please attach visual information (in addition to the REQUIRED USGS map and photographs), design drawings,
or other materials which may assist in the review / rating of your application.

If a CONSTRUCTION project, how many miles of new trails (if any) will result:

12. | OWNERSHIP / MAINTENANCE:

Describe the ownership and maintenance of the project once completed. If owner is not the project Sponsor, a
copy of the easement and/or Agreement of use MUST be attached. (Attach additional sheets as necessary.)

Is the proposed project (either in whole or in part) on private land?  YES* NO

*If “yes,” written assurance (by landowner) of continued public access MUST accompany application.
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13. | PROJECT INFORMATION (General):

A. Is this a continuation of a previously funded RT project? YES* NO

*If “yes,” attach sheets, as necessary, to describe how this application differs from previous one(s).

B.  WIill this requested funding result in a completed project? YES NO
C.  Does the proposed project involve property acquisition? YES* NO**

*If “yes,” continue;
**If “no,” skip to section “14”.

Who currently owns the property proposed to be acquired?

[s the property acquisition for a “rail trail”?  YES NO

Has CSX or other railroad company been notified? =~ YES* NO
*If “yes,” please provide documentation of notification.

[s there a willing seller? YES* NO

*If “yes,” please provide a letter from the willing seller denoting their interest in the project. Do not
discuss price, this should be delayed until Fair Market Value is established.

Has an appraisal been performed by a certified general appraiser? YES* NO

*If “yes,” what is the appraised value? $

*If “yes,” when was the appraisal performed?

14. | PROJECT SCHEDULE:

If the project is approved for funding, will you be able to begin the project within nine (9) months of the
NOTICE TO PROCEED?

YES NO

Will you be able to complete the project within two (2) years from the NOTICE TO PROCEED?

YES NO
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Lk ENVIRONMENTAL ASSESSMENT REVIEW QUESTIONNAIRE

(please type—use additional sheets, as necessary)

Completion of the Environmental Assessment Review Questionnaire is required for each
project. The questionnaire must be completed, signed, and the signature attested to
process the application. Failure to do so may result in your application being classified as
incomplete and returned.

PROJECT:

DATE:

COUNTY (IES):

COMPLETED BY:

(name, title and organization)

PROJECT DESCRIPTION:

A. SOCIOECONOMIC IMPACT (S)

1. Will this project involve the acquisition of right-of-way?

Yes* No
*If “yes,” describe current ownership, acres, and impact on properties (e.g., businesses,
residences, vacant property, etc.).

2. Is any public land to be used (e.g., United States Forest Service, other United States
Managed Property, City Park, County Park, State or National Forest, etc.)?

Yes* No
*If “yes,” describe impact of project on the land and attach a letter from public
authority (if Project Sponsor is not owner) granting permission to use property (see
Cultural Impact Question #1).

*If “yes,” has the property received monies from the Land and Water Conservation
Fund? Yes No

Page 33 October 2010



> Recreational Trails Program Guidelines and Application Package/Manual

3. Will any building, business, residence, or structure (in whole or in part) be
acquired, relocated or demolished by this project?

Yes* No

*If “yes,” describe work to be completed.

(a.)  Are persons/residents to be relocated due to the project?

Yes No
4. [s any farmland being taken by the project?
Yes™ No

*If “yes,” how many acres?

5. [s this project either different from or in conflict with planned growth, land use,
or current zoning for the area?

Yes* No

*If “yes,” please describe.

(a.)  Will this project complement the current planned growth or land use for
the area?

Yes* No

*If “yes,” please describe.

B. CULTURAL IMPACT(S)

1. Are any parks or recreational facilities to be affected directly or indirectly by the
project!

Yes* No

*If “yes,” describe the positive impact.
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*If “yes,” describe the negative impact.

*If “yes,” what percentage or number of acres of the park/recreational facility will
be taken by this project?
2. Will this project directly impact churches or schools?
Yes* No

*If “yes,” describe the positive impact.
*If “yes,” describe the negative impact.

3. Are there any archaeological sites, historical markers, structures (buildings over
50 years old), historical events, famous people associated with the project or
project area!’

Yes* No
*If “yes,” please describe.

If “yes,” describe the impact (positive and negative) this project will have on the
historic property.

If “yes,” and the project will have no impact, please describe why this project will
not impact the historic property.

4. Are there any archaeological features, old building foundations, or other cultural/
historical/scenic features known within the project area which may be disturbed
during the project work elements?

Yes* No

*If “yes,” please identify features.
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5. [s the project either located within or directly adjacent to a historic district?

Yes No

C. NATURAL ENVIRONMENT IMPACT (S)

1. Are there any wetlands directly or indirectly affected by the project?

Yes* No

*If “yes,” have you acquired the necessary wetland permits?

Yes No

2. [s the project in a flood plain (100 year or less)?

Yes No

3. Are there any known or purported endangered or threatened species within the
project corridor or area?

Yes No
4. Will any unique natural features and/or areas be negatively impacted?
Yes* No

*If “yes,” please describe fully.

5. Are any designated or proposed Wild and Scenic Rivers within the project area?

Yes* No

*If “yes,” how will this project impact the river and its corridor?
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D. PERMITS

1. Will this project cross, lie within, or directly affect any section of roadway
currently on or under the jurisdiction of the West Virginia Division of Highways
(WVDOH)?

Yes No

(a.)  Will this project, at any time, during or after construction, stop, or alter
traffic patterns of a roadway on the State Highway System?

Yes No

If you answered “yes” to either question 1 or la, then please contact the
West Virginia Division of Highways’ District Office, for your area,
concerming this project prior to submitting your project application. Please

indicate the person contacted and the date of contact. See Appendix 3 for a
list of WVDOH District Offices.

(b.)  Have you acquired the needed permits from the WVDOH?

Yes No

2. (a.) Will the project either disturb (through clearing, grubbing and/or
construction) one or more acres, or create erosion, sedimentation or
other types of “pollution”?

Yes No

(b.)  Are any erosion/sediment permits required?

Yes* No

*If “yes,” have you acquired the needed permits?

Yes No
3. Are you familiar with procedure for obtaining construction permits?
Yes No
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4. (a.)  Will this project involve the relocation of any utilities?

Yes* No

*If “yes,” please describe the utilities to be relocated.

(b.)  Has the utility company(ies) been notified?

Yes* No**

*If “yes,” please provide documentation.

**If “no,” please notify immediately and provide documentation.

E. WATER QUALITY / STREAM IMPACT

1. Identify all bodies of water (streams, creeks, rivers, lakes, wetlands, reservoirs,
ponds, marshes, bogs, etc.) in the project area and describe the affects the project
will have on them.

2. Will there be any disturbance of the water of any stream, creek, pond, lake, river,
or banks thereof below the average high water mark at anytime during the
construction of this project?

Yes* No

*If “yes,” have you acquired the necessary permits for the project?

Yes No

3. Will this project involve a change in the vertical or horizontal clearance of a
navigable stream?

Yes* No
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*If “yes,” have you acquired the needed permits for this project?

Yes* No

*If you answered “yes,” to questions 2 or 3, please contact the West Virginia Division
of Natural Resources, Office of Land and Stream, 324 4th Avenue, Room 200, South
Charleston, West Virginia 25303, Telephone (304) 558-3225; the West Virginia
Department of Environmental Protection, Division of Water and Waste Management,
601 57th Street, S.E., Charleston, West Virginia 25304, Telephone (304) 926-0499;
and the appropriate U.S. Army Corp of Engineers, Division Office (see Appendix 3).

E  AIR QUALITY IMPACT

1. Will this project have any adverse impact to air quality?

Yes* No

*If “yes,” please describe.

G. NOISE IMPACT

1. What permanent negative impacts will occur if this project is completed?

H. HAZARD WASTE / UNDERGROUND TANKS

1. Are there any waste/contaminated sites along or in the project area (e.g., sanitary
landfills, dumps, gas stations, old storage tanks [buried or above ground],
contaminated soils, pipelines, or industrial/household drainage)?

Yes No
2. Will the proposed project require the disturbance of any suspected or confirmed
asbestos?
Yes No
3. Does lead paint contamination exist?
Yes No
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I.  DRAINAGE IMPACT

1. Will this project alter or change the current flow of storm water (e.g.,
construction of new sidewalks where none currently exist)?

Yes* No

*If “yes,” is drainage in place to handle the runoff?

Yes No**

**If “no,” please explain when and how this will be addressed.

2. Have you acquired the necessary permits for storm water management?

Yes No

ENVIRONMENTAL ASSESSMENT REVIEW QUESTIONNAIRE
CERTIFICATION

I certify that, to the best of my knowledge, the above statements are true, complete and
accurate.

Attest Signature
Title Title
Date Date

This certification must be signed and the signature attested to process this application.
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16. MAILING APPLICATIONS:

e DO NOT prepare and mail application unless you have been notified to do so
after completing an Intent-To-Apply form.

e When sending an application for funding, please forward one (1) copy of the
Application package to your Regional Planning and Development Council and, if
the project is within the jurisdiction of one of the State’s Metropolitan Planning
Organizations (MPOs), as shown in Appendix 3, please also forward one (1) copy
to the appropriate MPO.

Additionally, forward fifteen (15) completed application packages
to:

West Virginia Division of Highways
Program Planning and Administration Division
Building 5, Room A-863
1900 Kanawha Boulevard, East
Charleston, West Virginia 25305-0430

NOTE: NO FAXED OR E-MAILED APPLICATIONS
WILL BE ACCEPTED.

PLEASE NOTE: COMPLETED APPLICATIONS MUST BE RECEIVED NO
LATER THAN 4:00 P.M., FEBRUARY 15th. Applications
received, even if postmarked earlier, after that time will be
returned and will NOT be considered for funding.
Exception: If February 15th falls on Saturday, Sunday or a
State/Federal Holiday, applications will be accepted
through 4:00 p.m. on the first day of business after the
15th.

It is the Sponsor’s responsibility to ensure that their
completed Application form(s) have been received by
WVDOH by the deadline.

Incomplete applications will be returned to the Sponsor and
will NOT be considered for funding UNLESS completed and
returned prior to the deadline. It is to the Sponsor’s
advantage to make application early enough to allow time
for clarification/modification before the stated deadline.
continued...
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...continued

Applications deemed “ineligible,” after consultation with
the FHWA, will be returned to the Sponsor with a letter of
explanation.

Questions about possible project eligibility may be
discussed with either Bill Robinson at (304) 558-9615 or

Jim Hudson at (304) 558-9613 before submission of
application.

REQUIREMENT:

The Federal Office of Management and Budget has issued a policy directive requiring
all grant applicants to provide a Dun and Bradstreet (D&B) Data Universal
Numbering System (DUNS) Number when applying for Federal grants or cooperative
agreements. Organizations can receive a DUNS number, at no cost, by calling the
dedicated toll-free DUNS Number request line at 1-866-705-5711. You may also
request a DUNS Number online at www.dnb.com. Please note that it takes up to 30
days to receive your number.

Please indicate in the space below the DUNS Number for your organization. This
application cannot be accepted without this number.

DUNS NUMBER:

17. | SIGNATURE OF SPONSOR REPRESENTATIVE:

(Name—please print) (Date)

(Signature) (Title)
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18.
CHECK LIST

HAVE YOU...

v Reviewed the application for completeness and
accuracy?

v Enclosed a U.S. Geological Survey Map indicating
the project area and location?

v Enclosed photographs of the project location?

v Included a complete, accurate and in-depth cost
estimate?

v Completed, signed (and had your signature attested)
on the Environmental Assessment Review
Questionnaire?

v Forwarded one (1) copy of the application to the
Regional Planning and Development Council
(RPDC) and, if the project falls under the jurisdiction
of an Metropolitan Planning Organization (MPO)
area, one (1) copy to the MPO (see Appendix 3)
for their review and comment?

v Forwarded fifteen (15) application packages to the
WVDOH? At least one (1) original application must
be included.

v Forwarded the application package in ample time for

the WVDOH to receive the package by 4:00 p.m.
February 15th?
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LIST OF CONTACTS

William “Bill” Robinson Jim Hudson

West Virginia Division of Highways West Virginia Division of Highways

Program Planning and Administration Division Program Planning and Administration Division
Building 5, Room A-863 Building 5, Room A-863

1900 Kanawha Boulevard, East 1900 Kanawha Boulevard, East

Charleston, West Virginia 25305 Charleston, West Virginia 25305
bill.c.robinson@wv.gov jim.e.hudson@wv.gov

(304) 558-9615 (telephone) (304) 558-9613 (telephone)

(304) 558-3783 (fax) (304) 558-3783 (fax)

Bicycle/Pedestrian Coordinator / State Trail Coordinator:
William “Bill” Robinson

WVDOH Grant Administration Unit:

e Transportation Enhancement Program

Jeffrey Harpold (Project Manager) (304) 558-9596 jeffrey.l.harpold @wv.gov
Rhonda Brisendine (Project Manager) (304) 558-9577 rhonda.k.brisendine@wv.gov
R. Mark Scoular (Project Manager) (304) 558-9616 r.mark.scoular@wv.gov
Charles “Ed” Mason (Project Manager) (304) 558-9606 charles.e.mason@wv.gov
Ryan Burns (Project Manager) (304) 558-9297 ryan.c.burns@wv.gov

e Scenic Byways Program
Karen Ebert Allen (Coordinator) (304) 558-9573 karen.e.allen@wv.gov

e Safe Routes To School Program
Rebecca Davison (Coordinator) (304) 558-9600 rebecca.a.davison@wv.gov

Federal Highway Administration

Jeffrey Blanton

Federal Highway Administration

700 Washington Street, East, Suite 200
Charleston, West Virginia 25301
Jeffrey .Blanton@fhwa.dot.gov

(304) 347-5436 (telephone)

(304) 347-5103 (fax)

State Historic Preservation Officer

Susan M. Pierce

Deputy State Historic Preservation Officer
WV Division of Culture and History

The Cultural Center

1900 Kanawha Boulevard, East
Charleston, West Virginia 25305
susan.pierce@wvculture.org

(304) 558-0220 Ext. 158 (telephone)
(304) 558-2779 (fax)
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LIST OF CONTACTS (Continued...)

METROPOLITAN PLANNING ORGANIZATIONS:

Michele P. Craig, Executive Director
KYOVA Interstate Planning Commission
720 4th Avenue
Huntington, West Virginia 25701
(304) 523-7434 (telephone)
(304) 529-7229 (fax)
Counties in MPO area: Cabell and Wayne

Mark A. Felton, Executive Director
Regional Intergovernmental Council
315 D Street
South Charleston, West Virginia 25303
(304) 744-4258 (telephone)
(304) 744-2534 (fax)
Counties in MPO area: Kanawha and Putnam

Dr. John C. Brown, Executive Director
BHJ Regional Council and Metropolitan Planning Commission
124 North Fourth Street—Second Floor
Steubenville, Ohio 43952
(740) 282-3685 (telephone)
(304) 797-9666 (telephone)
(740) 282-1821 (fax)
Counties in MPO area: Brooke and Hancock

William Phipps, Executive Director
Belomar Regional Council and Interstate Planning Commission
Post Office Box 2086
Wheeling, West Virginia 26003
(304) 242-1800 (telephone)
(304) 242-2437 (fax)
Counties in MPO area: Marshall and Ohio

Randy Durst, Transportation Director
Wood-Washington-Wirt Interstate Planning Commission
531 Market Street
Parkersburg, West Virginia 26101
(304) 422-4993 (telephone)
(304) 422-4998 (fax)

Counties in MPO area: Wood
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LIST OF CONTACTS (Continued...)

METROPOLITAN PLANNING ORGANIZATIONS (Continued...):

Robert Gordon, Coordinator
Hagerstown/Eastern Panhandle Metropolitan Planning Organization
33 West Washington Street, Suite 402
Hagerstown, Maryland 21740
(240) 313-2081 (telephone-MD office)
(304) 263-1743 (telephone-WV office)
(240) 313-2084 (fax)
Counties in MPO area: Berkeley and Jefferson

Bill Austin, Executive Director

Morgantown-Monongalia County Transportation Planning Organization
180 Hart Field Road

Morgantown, West Virginia 26505

(304) 291-9571 (telephone)

(304) 291-9573 (fax)

County in MPO area: Monongalia

REGIONAL PLANNING AND DEVELOPMENT COUNCILS (RP&DC):

Region I: David N. Cole, Executive Director
Region I Planning and Development Council
1439 East Main Street, Suite 5
Princeton, West Virginia 24740
(304) 431-7225 (telephone)
(304) 431-7235 (fax)
Counties within Region I. McDowell, Mercer, Monroe, Raleigh,
Summers and Wyoming

Region II: Michele P. Craig, Executive Director
Region II Planning and Development Council
720 4th Avenue
Huntington, West Virginia 25701
(304) 529-3357 (telephone)
(304) 529-7229 (fax)
Counties within Region II: Cabell, Lincoln, Logan, Mason,
Mingo and Wayne
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LIST OF CONTACTS (Continued...)

REGIONAL PLANNING AND DEVELOPMENT COUNCILS (Continued...):

Region III: Mark Felton, Executive Director
BCKP Regional Intergovernmental Council
315 D Street
South Charleston, West Virginia 25303
(304) 744-4258 (telephone)
(304) 744-2534 (fax)
Counties within Region III: Boone, Clay, Kanawha and Putnam

Region IV: W. D. Smith, Executive Director
Region IV Planning and Development Council
885 Broad Street, Suite 100
Summersville, West Virginia 26651
(304) 872-4970 (telephone)
(304) 872-1012 (fax)
Counties within Region IV: Fayette, Greenbrier, Nicholas,
Pocahontas and Webster

Region V: James P. Mylott, Executive Director
Mid-Ohio Valley Regional Planning and Development Council
531 Market Street
Parkersburg, West Virginia 26101
(304) 422-4993 (telephone)
(304) 422-4998 (fax)
Counties within Region V: Calhoun, Jackson, Pleasants, Ritchie,
Roane, Tyler, Wirt and Wood

Region VI: James L. Hall, Executive Director
Region VI Planning and Development Council
34 Mountain Park Drive
White Hall, West Virginia 26554
(304) 366-5693 (telephone)
(304) 367-0804 (fax)
Counties within Region VI: Doddridge, Harrison, Marion,
Monongalia, Preston and Taylor
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LIST OF CONTACTS (Continued...)

REGIONAL PLANNING AND DEVELOPMENT COUNCILS (Continued...):

Region VII: Rosemary Wagner, Executive Director
Region VII Planning and Development Council
99 Edmiston Way, Suite 225
Buckhannon, West Virginia 26201
(304) 472-6564 (telephone)
(304) 472-6590 (fax)
Counties within Region VII: ~ Barbour, Braxton, Gilmer, Lewis,
Randolph, Tucker and Upshur

Region VIII:  Kenneth Dyche, Executive Director
Region VIII Planning and Development Council
Post Office Box 849
Petersburg, West Virginia 26847
(304) 257-2448 (telephone)
(304) 257-4958 (fax)
Counties within Region VIII:  Grant, Hampshire, Hardy, Mineral
and Pendleton

Region IX: Carol Crabtree, Executive Director
Eastern Panhandle Regional Planning and Development Council
400 West Stephen Street, Suite 301
Martinsburg, West Virginia 25401
(304) 263-1743 (telephone)
(304) 263-7156 (fax)
Counties within Region IX:  Berkeley, Jefferson and Morgan

Region X: William Phipps, Executive Director
Belomar Regional Council and Interstate Planning Commission
Post Office Box 2086
Wheeling, West Virginia 26003
(304) 242-1800 (telephone)
(304) 242-2437 (fax)
Counties within Region X: Marshall, Ohio and Wetzel

Region XI: Dr. John C. Brown, Executive Director
BHJ Regional Council and Metropolitan Planning Commission
124 North Fourth Street—Second Floor
Steubenville, Ohio 43952
(740) 282-3685 (telephone)
(304) 797-9666 (telephone)
(740) 282-1821 (fax)
Counties within Region XI: ~ Brooke and Hancock
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LIST OF CONTACTS (Continued...)

DIVISION OF HIGHWAYS, DISTRICT OFFICES:

District 1: John McBrayer, District Engineer/District Manager
WV Division of Highways, District 1
1334 Smith Street
Charleston, West Virginia 25301
(304) 558-3001 (telephone)
(304) 558-6391 (fax)
Counties within District 1: Boone, Clay, Kanawha, Mason
and Putnam

District 2: Scott Epling, Acting District Engineer/District Manager
WV Division of Highways, District 2
801 Madison Avenue
Huntington, West Virginia 25701
(304) 528-5625 (telephone)
(304) 528-5614 (fax)
Counties within District 2: Cabell, Lincoln, Logan, Mingo
and Wayne

District 3: James “Rusty” Roten, District Engineer/District Manager
WV Division of Highways, District 3
624 Depot Street
Parkersburg, West Virginia 26101
(304) 420-4595 (telephone)
(304) 420-4683 (fax)
Counties within District 3: Calhoun, Jackson, Pleasants,
Ritchie, Roane, Wirt and Wood

District 4: Greg Phillips, District Engineer/District Manager
WV Division of Highways, District 4
Post Office Box 4220
Clarksburg, West Virginia 26302
(304) 842-1550 (telephone)
(304) 842-1518 (fax)
Counties within District 4: Doddridge, Harrison, Marion,
Monongalia, Preston and Taylor
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LIST OF CONTACTS (Continued...)

DIVISION OF HIGHWAYS, DISTRICT OFFICES (Continued...):

District 5: J. Lee Thorne, District Engineer/District Manager
WV Division of Highways, District 5
Post Office Box 99 (US 50)
Burlington, West Virginia 26710
(304) 289-3521 (telephone)
(304) 289-5085 (fax)
Counties within District 5: Berkeley, Grant, Hampshire, Hardy,
Jefferson, Mineral and Morgan

District 6: Bob Whipp, District Engineer/District Manager
WV Division of Highways, District 6
1 DOT Drive
Moundsville, West Virginia 26041
(304) 843-4008 (telephone)
(304) 843-4085 (fax)
Counties within District 6: Brooke, Hancock, Marshall, Ohio,
Tyler and Wetzel

District 7: Ron Hooton, District Engineer/District Manager
WV Division of Highways, District 7
Post Office Box 1228 (Depot Street)
Weston, West Virginia 26452
(304) 269-0414 (telephone)
(304) 269-0422 (fax)
Counties within District 7: Barbour, Braxton, Gilmer,
Lewis, Upshur and Webster

District 8: Michael Moran, District Engineer/District Manager
WV Division of Highways, District 8
Post Office Box 1516 (US 219 N)
Elkins, West Virginia 26241
(304) 637-0220 (telephone)
(304) 637-0218 (fax)
Counties within District 8: Pendleton, Pocahontas, Randolph
and Tucker
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LIST OF CONTACTS (Continued...)

DIVISION OF HIGHWAYS, DISTRICT OFFICES (Continued...):

District 9: Matthew Rowan, Acting District Engineer/District Manager
WV Division of Highways, District 9
103 1/2 Church Street
Lewisburg, West Virginia 24901
(304) 647-7450 (telephone)
(304) 647-7452 (fax)
Counties within District 9: Fayette, Greenbrier, Monroe,
Nicholas and Summers

District 10: Tom Camden, Acting District Engineer/District Manager
WV Division of Highways, District 10
270 Hardwood Lane
Princeton, West Virginia 24740
(304) 487-5228 (telephone)
(304) 487-5033 (fax)
Counties within District 10: ~ McDowell, Mercer, Raleigh and
Wyoming

U.S. ARMY CORP OF ENGINEERS DISTRICT OFFICES:

Pittsburgh: 100 Liberty Avenue
Pittsburgh, Pennsylvania 15222-4186
(412) 395-7156 (telephone)
Counties within District: Barbour, Brooke, Hancock,

Harrison, Lewis, Marion, Marshall,
Monongalia, Ohio, Preston,
Randolph, Tucker, Upshur and
Wetzel

Baltimore: P.O. Box 1715
Baltimore, MD 21203-1715
(410) 962-7608
Counties within District: Berkeley, Grant, Hampshire, Hardy,
Jefferson, Morgan and Pendleton

Huntington: 502 Eighth Street
Huntington, West Virginia 25701-2070
(304) 529-5710 (telephone)
Counties within District: Counties not listed above.
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NOTE: Use this if cash (only)

SAMPLE C OVER lN VO l C E match is furnished “up-front”.

Must be on Sponsor’s letterhead

DATE:

INVOICE #:

INVOICE PERIOD: to

TO: (WVDOH Project Manager)
WVDOH, Program Planning and Administration Division
Building 5, Room A-863
1900 Kanawha Boulevard, East
Charleston, West Virginia 25305

FROM: (Sponsor’s Name and FEIN#)

PROJECT: Project Name:
State Project Number:
Federal Project Number:

DESCRIPTION: (Insert a one or two sentence description of the project.)

INVOICE INFORMATION:

Total funds available for project:
Total funds reimbursed prior to attached invoice(s):
Total funds remaining prior to attached invoice(s):

o op

Total amount of attached invoice(s):

Percentage payment requested:

Total amount to be paid to sponsor:

Total funds remaining after payment of attached invoice(s):

100%

& S =+ & & A

Qo o

(Sponsor’s Name) certifies that the attached invoices represent work that has been satisfactorily completed.

Name Title Date

NOTE: 1) Must be an original signature; no photocopy or fax acceptable.
2) Must be accompanied by an up-to-date progress report indicating percentage of
completion of tasks invoiced.
3) REQUIREMENT—Sponsor must initial and date all backup invoices to indicate
authorized review and approval.
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NOTE: Use this if “Pay-As-You-Go”

SAMPLE COVER INVOICE or if using “in-kind” donations.

Must be on Sponsor’s letterhead

DATE:

INVOICE #:

INVOICE PERIOD: to

TO: (WVDOH Project Manager)
WVDOH, Program Planning and Administration Division
Building 5, Room A-863
1900 Kanawha Boulevard, East
Charleston, West Virginia 25305

FROM: (Sponsor’s Name and FEIN#)

PROJECT: Project Name:
State Project Number:
Federal Project Number:

DESCRIPTION: (Insert a one or two sentence description of the project.)

INVOICE INFORMATION:

Total funds available for project:
Total funds reimbursed prior to attached invoice(s):
Total funds remaining prior to attached invoice(s):

oo

Total amount of attached invoice(s):

Percentage payment requested:

Total amount to be paid to sponsor:

Total funds remaining after payment of attached invoice(s):

80%

& RS & A A

Fol N oK

(Sponsor’s Name) certifies that the attached invoices represent work that has been satisfactorily completed,
and paid for.

Name Title Date

NOTE: 1) Must be an original signature; no photocopy or fax acceptable.
2) Must be accompanied by an up-to-date progress report indicating percentage of
completion of tasks invoiced.
3) REQUIREMENT—Sponsor must initial and date all backup invoices to indicate
authorized review and approval.
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Sample Agreement

100% Reimbursement

Sponsor “Match” Provided “Up Front”
(Minimum 20%, in property donation or paid by check at
time Agreement is executed.)
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RTF-100% reimbursement

AGREEMENT (20% match provided up front)
STATE PROJECT:
FEDERAL PROJECT:
(PROJECT NAME)
COUNTY

THIS AGREEMENT, executed in duplicate, made and entered into this (date agreement is executed
by the West Virginia Division of Highways) day of , 201 , by and between the WEST
VIRGINIA DEPARTMENT OF TRANSPORTATION, DIVISION OF HIGHWAYS, hereinafter called
“DEPARTMENT" and the (name of Sponsor’s organization), hereinafter called "SPONSOR”".

WITNESSETH that,

WHEREAS, DEPARTMENT and SPONSOR have determined that a project for the (brief project

description which will include a motorized or non-motorized reference) is an eligible project for funding under

the Recreational Trails Program as appropriated in the Safe, Accountable, Flexible, Efficient Transportation
Equity Act: A Legacy for Users (SAFETEA-LU); and

WHEREAS, DEPARTMENT desires to cooperate with SPONSOR in accomplishing the project; and

WHEREAS, by Resolution bearing the date of the day of , 201

the (name of the Gity/Town Council, Board of Directors, etc.) directed the proper authorities to execute,

acknowledge and deliver this Agreement, a copy of which Resolution is affixed hereto and made a part hereof;

NOW THEREFORE, it is mutually agreed as follows:

A That SPONSOR shall contract with a qualified consultant for design, engineering and bid specification
documents for the project and shall submit such designs to DEPARTMENT for review and written
approval prior to any construction and contract with a qualified contractor for construction of those

project elements approved within the design plan, which may include: (description of project details,

such as: select a consultant, acquire property, renovation, purchase materials, construct parking
area, etc.). The above described scope of work is to hereafter be referred to as "PROJECT”.
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B. That SPONSOR shall provide for, or cause to be provided for, the future maintenance of PROJECT

for a period of no less than (number of years—spelled out) (number of years—numeric) years once the

work under this Agreement is completed. Further it is acknowledged and agreed that all future
maintenance of project elements constructed under this Agreement will be the sole responsibility of
SPONSOR.

C. That the total eligible project cost as set by this Agreement is (dollar amount representing total project

cost—spelled out) dollars ($dollar amount representing total project cost—numeric) and the amount of
funds available for reimbursement from DEPARTMENT shall be eighty percent (80%) of the funds
expended by SPONSOR for eligible project costs, up to a maximum reimbursement of (dollar amount

representing 80%—spelled out) dollars ($dollar amount representing 80%—numeric). SPONSOR

shall be responsible for the remaining twenty percent (20%) of the eligible project costs that are
expended, in addition to all costs deemed ineligible by DEPARTMENT. SPONSOR will also be
responsible, at the one hundred percent (100%) level, for any and all costs in excess of the total
eligible project cost as set by this Agreement. SPONSOR'’S twenty percent (20%) match for the

estimated total eligible project cost is (dollar amount representing 20%—spelled out) dollars ($dollar

amount representing 20%—numeric).

D. That SPONSOR will submit to DEPARTMENT, as the minimum match, a check payable to the West

Virginia Division of Highways for the sum of (dollar amount representing 20%—spelled out) dollars

($dollar amount representing 20%—numeric). The check shall be submitted with the Agreement upon
execution by the SPONSOR.

E. That SPONSOR may submit invoices to DEPARTMENT, on no more often than a monthly basis, for
up to one hundred percent (100%) reimbursement to SPONSOR for the performance of work set
forth herein, and certify that the invoices properly represent approved work that has been satisfactorily
completed. Each invoice must be accompanied by an up-to-date progress report detailing work

undertaken and percentage of completion that reflects the reimbursement sought.

F. That SPONSOR will comply, and insure compliance, with established provisions of the West Virginia
Prevailing Wage Code and Federal Davis-Bacon Act Wage Codes. When both wage rates apply, the
higher of the two must be paid.

OR
That SPONSOR will comply and insure compliance with established provisions of the West Virginia

Prevailing Wage Code. Federal Davis-Bacon Wage Codes do not apply to this project.
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G. That the following attachment(s) is incorporated herein and made a part hereof as though fully set out

herein: Attachment A-1 —“Grant Program General Clauses and Covenants (April 7, 2009).”

IN WITNESS WHEREOF, the parties hereto have caused their respective names to be signed by their

duly authorized officers.

ATTEST: WEST VIRGINIA DEPARTMENT
OF TRANSPORTATION,
DIVISION OF HIGHWAYS

(Witness to WVDOH's signature) (WVDOH'’s Signature)
(Signature) (Signature)
(Title of WVDOH representative
(Title of Witness) with signature authority)
(Title) (Title)
Eo e e e e e ]
ATTEST: (Name of Sponsor’s Organization)

(Signature of person authorized to enter

(Witness to Sponsor’s signature) into agreement with WVDOH)
(Signature) (Signature)
(Title of person authorized to enter into
(Title of Witness) agreement with WVDOH)
(Title) (Title)

(To be executed in duplicate)

Distribution: Master File
(Name of Sponsor’s Organization)
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APPENDIX 35.b.

Sample Agreement

80% Reimbursement

“Pay-As-You-Go” (with in-kind, force account and
contractor language) (Sponsor pays all invoices and then
seeks 80% reimbursement.)
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RTF-80% reimbursement
AGREEMENT (With In-Kind, Force Account
and Contractor Language)

STATE PROJECT:

FEDERAL PROJECT:

(PROJECT NAME)
COUNTY
THIS AGREEMENT, executed in duplicate, made and entered into this day of (gate
agreement is executed by the West Virginia Division of Highways), 201 , by and between the WEST

VIRGINIA DEPARTMENT OF TRANSPORTATION, DIVISION OF HIGHWAYS, hereinafter called
“DEPARTMENT" and the (name of Sponsor’s organization), hereinafter called *"SPONSOR".

WITNESSETH that,

WHEREAS, DEPARTMENT and SPONSOR have determined that a project for the (project description

which will include a motorized or non-motorized reference) is an eligible project for funding under the

Recreational Trails Program as appropriated in the Safe, Accountable, Flexible, Efficient Transportation Equity
Act: A Legacy for Users (SAFETEA-LU); and

WHEREAS, DEPARTMENT desires to cooperate with SPONSOR in accomplishing the project; and

WHEREAS, by Resolution bearing the date of the day of , 201

the (name of the GCity/Town Council, Board of Directors, etc.) directed the proper authorities to execute,

acknowledge and deliver this Agreement, a copy of which Resolution is affixed hereto and made a part hereof;

NOW THEREFORE, it is mutually agreed as follows:

A (Scope of Work): That SPONSOR shall use either a "Force Account" and/or "In-Kind Services" and/or
contract with a qualified consultant for design, engineering and bid specification documents for the
project and submit such designs to DEPARTMENT for review and written approval prior to any
construction then use either a "Force Account" and/or "In-Kind Services" and/or contract with a qualified
contractor for construction of those project elements approved within the design plan, which may

include: (description of project details, such as: select a consultant, acquire property, renovation,

purchase materials, construct parking area, etc ). The above described scope of work is to hereafter be
referred to as "PROJECT".
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“In-Kind Services” are defined as donations of materials, equipment and/or volunteer services or labor.

“Force Account” is defined as regularly employed (City, County, etc.) employees and (City, County, etc.)

owned or rented equipment.

B. That SPONSOR shall provide for, or cause to be provided for, the future maintenance of PROJECT for a

period of no less than (number of years—spelled out) (number of years—numeric) years once the work

under this Agreement is completed. Further it is acknowledged and agreed that all future maintenance of

project elements constructed under this Agreement will be the sole responsibility of SPONSOR.

C. That the total eligible project cost as set by this Agreement is (dollar amount representing total project

cost—spelled out) dollars ($dollar amount representing total project cost—numeric) and the amount of
funds available for reimbursement from DEPARTMENT shall be eighty percent (80%) of the funds
expended by SPONSOR for eligible project costs, up to a maximum reimbursement of (dollar amount

representing 80%—spelled out) dollars ($dollar amount representing 80%—numeric). SPONSOR shall

be responsible for the remaining twenty percent (20%) of the eligible project costs that are expended, in
addition to all costs deemed ineligible by DEPARTMENT. SPONSOR will also be responsible, at the one
hundred percent (100%) level, for any and all costs in excess of the total eligible project cost as set by
this Agreement. SPONSOR'’S twenty percent (20%) match for the estimated total eligible project cost is

(dollar amount representing 20%—spelled out) dollars ($dollar amount representing 20%—numeric).

D. (If no “In-Kind"”, use this statement.) That SPONSOR may submit invoices to DEPARTMENT, on no
more often than a monthly basis, for up to eighty percent (80%) reimbursement to SPONSOR for the
performance of work set forth herein, and certify that the invoices properly represent payment for
approved work that has been satisfactorily completed and paid for by SPONSOR. Each invoice must be
accompanied by an up-to-date progress report detailing work undertaken and percentage of completion
that reflects the reimbursement sought.

OR

(If “In-Kind" use the following statement.) (NOTE: alterations may be needed).

That SPONSOR may submit invoices and/or “In-Kind Services” and/or “Force Account” documentation to
DEPARTMENT on no more often than a monthly basis, for up to eighty percent (80%) reimbursement to
SPONSOR for the performance of the work set forth herein, and certify that the invoices/documents
properly represent either payment for work that has been satisfactorily completed and paid for by
SPONSOR or goods and/or services donated to SPONSOR. Donated materials shall be documented by
SPONSOR as to type, cost or value, source, date or dates of use. Donated labor shall be documented by
SPONSOR by name of worker, rate of pay, hours and dates of work and work performed. SPONSOR
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shall document donated labor at the dollar value/classification appropriate for the individuals and labor
performed. For all unskilled and semi-skilled labor, the dollar value for the donated labor will be
calculated using the current minimum wage rate. For all skilled labor, the dollar value will be calculated
by using the West Virginia Department of Labor prevailing wage rate. For skilled labor rates to be used,
the work being performed must be the primary profession of the individual performing the labor.
Donated equipment shall be documented by SPONSOR by type of equipment, source of equipment,
rate of rental, use and dates of use. SPONSOR acknowledges that in no circumstances shall
reimbursement for “In-Kind Services” including materials, equipment and/or volunteer services or labor,
exceed twenty percent (20%) of PROJECT'’S total cost. Each invoice must be accompanied by an up-to
-date progress report detailing work undertaken and percentage of completion that reflects the

reimbursement sought.

E. (Only applies if “Force Account” used.) That all “Force Account” labor and/or equipment shall be
invoiced at the rate normally paid by SPONSOR and all labor shall be documented by name of worker,
rate of pay, hours and dates of work and work performed. Equipment shall be documented by type of
equipment, source of equipment, rate of rental/expense, use and dates of use. SPONSOR

acknowledges that when using “Force Account,” if (City, County, etc.) employees and/or equipment are

used outside of the (City, County, etc.) boundaries, it is with the express understanding that the
DEPARTMENT'’S involvement is limited to reimbursement of regular compensation of (City, County,

etc.) employees, or for (City, County, etc.) owned or rented equipment, at a rate not to exceed that of

comparable rental equipment. It is to be the sole responsibility of SPONSOR to determine if the use of
(City, County, etc.) employees and/or equipment outside SPONSOR'S (City, County, etc.) boundaries

would require payment of either Davis-Bacon or West Virginia Prevailing Wage rates.

F. (Only applies if contractor used.) That SPONSOR will comply, and will insure compliance, with
established provisions of the West Virginia Prevailing Wage Code and Federal Davis-Bacon Act Wage

Codes. When both wage rates apply, the higher of the two must be paid.

OR

That SPONSOR will comply and insure compliance with established provisions of the West Virginia

Prevailing Wage Code. Federal Davis-Bacon Wage Codes do not apply to this project.

G. That the following attachment(s) is incorporated herein and made a part hereof as though fully set out

herein: Attachment A-1 —"Grant Program General Clauses and Covenants (April 7, 2009).”
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IN WITNESS WHEREOF, the parties hereto have caused their respective names to be signed by their

duly authorized officers.

ATTEST:

(Witness to WVDOH's signature)

(Signature)

(Title of Witness)

WEST VIRGINIA DEPARTMENT
OF TRANSPORTATION,
DIVISION OF HIGHWAYS

(WVDOH'’s Signature)

(Title)

(Signature)

(Title of WVDOH representative
with signature authority)

(Title)

(Witness to Sponsor’s signature)

(Signature)

(Title of Witness)

(Name of Sponsor’s Organization)

(Signature of person authorized to enter
into agreement with WVDOH)

(Title)

(To be executed in duplicate)

(Signature)

(Title of person authorized to enter into
agreement with WVDOH)

Distribution:

(Title)

Master File
(Name of Sponsor’s Organization)
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APPENDIX 3J5.c.

Attachment A-1
“Grant Program General

Clauses and Covenants
(April 7, 2009)”
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(This attachment is part of the project agreement
between the WVDOH and the project Sponsor.)
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ATTACHMENT A-1
RECREATIONAL TRAILS GRANT PROGRAM
GENERAL CLAUSES AND COVENANTS
(April 7, 2009)

1. SPONSOR, by signature on the attached Agreement, confirms that it has both the
legal authority to apply for Federal assistance and the institutional, managerial and
financial capability (including funds sufficient to pay the non-Federal share of project
costs) to ensure proper planning, management and completion of the project described
in this Agreement.

2. SPONSOR shall not begin work, or cause any work to begin, for which costs
SPONSOR intends to seek reimbursement, until such time that SPONSOR receives
written notice to proceed from DEPARTMENT.

3. SPONSOR is responsible for PROJECT oversight and inspection during any and all
phases of construction, as well as for obtaining all necessary permits. SPONSOR shall
provide and maintain competent and adequate supervision at the construction site to
ensure that the completed work conforms with the DEPARTMENT approved plans and
specifications and shall furnish progress reports and/or such other information as may
be required by DEPARTMENT.

4, SPONSOR agrees, as between DEPARTMENT and SPONSOR, that SPONSOR shall
be responsible for any and all suits, claims, liability, losses, liens and demands, fines,
costs, criminal and civil penalties, causes of action or any other obligations arising out
of or in any manner connected with the work performed by SPONSOR, its agents,
employees or contractors, under this Agreement, during or any time after such work is
being or has been performed, including (without limitation) liability involving bodily
injury, death, property damage or any violation or alleged violation of any Federal,
State or local law or regulation, except for any liability or damages due to the willful or
intentional unlawful acts or the negligence of DEPARTMENT, its employees, agents or
contractors.

5. SPONSOR, unless otherwise noted in the attached agreement, shall erect a sign,
made of a durable material, at least four foot by eight foot (4’ x 8") in size, at the site
of the PROJECT where it can be viewed by persons in the area of the PROJECT. It
will, at minimum, contain the following information in letters clearly legible:
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(NAME OF PROJECT)

This project includes funding from the Federal Highway Administration’s Recreational Trails
Program administered by the West Virginia Department of Transportation, Division of
Highways
Recreational Trails Funds

$

Such sign is to be placed at the site immediately following SPONSOR'S receipt of
notice to proceed and remain at the site until the PROJECT’S final inspection by
DEPARTMENT.

6. SPONSOR shall establish safeguards to prohibit employees from using their positions
for a purpose that constitutes, or presents the appearance of, either personal or
organizational conflict of interest, or personal gain.

7. SPONSOR shall comply with and ensure compliance with all Federal Statutes relating
to the Anti-Lobbying Requirement, Pub. L. 101-121, Section 319, 31 U.S.C. § 1352,
that prohibits the recipient, or any lower tier subrecipients, of a Federal contract, grant,
loan or cooperative Agreement from expending Federal funds to pay any person for
influencing or attempting to influence a Federal agency or the Congress in connection
with the awarding of any Federal contract, the making of any Federal grant or loan or
the entering into of any cooperative Agreement.

8. SPONSOR agrees to establish a proper accounting system in accordance with
generally accepted accounting standards or agency directives, and shall be responsible
for insuring that its consultant(s) and/or contractor(s)/subcontractor(s) maintain all
books, document papers, records, supporting cost proposals, accounting records,
employees time cards, payroll records and other evidence pertaining to costs incurred
in the PROJECT and is to make such materials available at all reasonable times during
the contract period and for four (4) years after the date of DEPARTMENT’S closing of
the project, for inspection and/or audit by DEPARTMENT, Federal Highway
Administration, or any other authorized representative of either the State or Federal
government.

9. SPONSOR, unless otherwise noted in the attached Agreement, agrees to complete
PROJECT within two (2) years after the date the notice to proceed is issued by
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DEPARTMENT. Failure to meet this deadline, without good and acceptable cause,
may cancel DEPARTMENT'’S participation in this PROJECT, at the sole discretion of
DEPARTMENT, and any remaining funds may be forfeited by SPONSOR; repayment
of the PROJECT’'S Federal portion may also be required. It is the express
responsibility of SPONSOR to inform DEPARTMENT, in an expeditious manner, if any
condition arises which may result in this deadline not being met.

10. SPONSOR acknowledges that construction contracts are required to be advertised and
awarded to the lowest responsible and responsive bidder through competitive bidding,
while consulting services are to be chosen by solicitation of letter of qualifications,
interview of candidate, and selection based on qualification, rather than price. Any
deviation from these processes requires prior written approval by DEPARTMENT. In
addition, SPONSOR acknowledges and agrees that no contract shall be made to
parties listed on the General Services Administration’s List of Parties Excluded from
Federal Procurement or Non-procurement Programs in accordance with Executive
Orders 12549 and 12689, “"Debarment and Suspension” and 49 CFR 29.

11. SPONSOR must retain a copy of all newspaper advertisements for requests for
proposals for consultant and/or contractor/subcontractor bids, and a copy of all
proposals and bids received for consideration. The documents must be kept on file by
SPONSOR pending Final Audit by DEPARTMENT.

12. SPONSOR must retain a copy of the contract for the consultant(s) and/or contractor
(s)/subcontractor(s) chosen. To ensure compliance with requirements, all bid
documents and request for proposal/consultant documents must be kept on file by
SPONSOR pending Final Audit by DEPARTMENT.

13. SPONSOR, if it is a non-Federal entity and has received five hundred thousand dollars
($500,000) or more in Federal funds in the prior fiscal year, shall furnish to
DEPARTMENT a single or program-specific audit conducted for that year in
accordance with the provisions of the Office of Management and Budget Circular No. A-
133.

14, SPONSOR shall notify DEPARTMENT, at least thirty (30) days in advance, of any
ceremonies or “ribbon-cutting” celebrations commemorating the PROJECT.

15. SPONSOR shall recognize both DEPARTMENT and the Federal Highway
Administration in all press releases, announcements, brochures, websites and/or
literature concerning the PROJECT.

Page 75 October 2010



> Recreational Trails Program Guidelines and Application Package/Manual

16. SPONSOR shall ensure that:

a. No person, on the grounds of age, race, religion, color, sex, national origin or
disability shall be excluded from participation in, be denied benefits of, or be
otherwise subjected to discrimination in the use of said PROJECT.

b. Discrimination against the public shall not be practiced in accommodations
operated within the area of use.

C. The property shall be used in compliance with all other requirements imposed
by DEPARTMENT pursuant to Title 49, CFR, Part 21, and as said regulation
may be amended.

17. SPONSOR shall comply, and ensure compliance by its consultant(s) and contractor(s)/
subcontractor(s), with the provisions of the West Virginia Prevailing Wage Code
regarding labor standards for Federally assisted construction, the Copeland "“Anti-
Kickback” Act (40 U.S.C. § 276C and 18 U.S.C. § 874), the Contract Work Hours and
Safety Standards Act (40 U.S.C. §§ 327-333), “Equal Employment Opportunity”
Executive Orders 11246 and 11375 and 41 CFR 60, the Drug Free Workplace Act of
1988, the “Buy America” requirements concerning the purchase of steel for Federally
funded projects (23 CFR 635.410 (b), Worker Visibility Regulations that require that all
persons working within the right-of-way of a Federal Aid Highway wear highly visible
safety apparel that meets the Performance Class 2 or 3 requirements of ANSI/ISEA 107
-204 publication entitled, “American National Standard for High-Visibility Safety apparel
and Headwear,” and if applicable Davis-Bacon Act Wage Codes (40 U.S.C. §§ 276a to
276a-7).

18. SPONSOR shall notify and shall furnish PROJECT plans to utilities known to have
facilities within the PROJECT limits and/or affected by the PROJECT; and shall
arrange for any necessary relocation or adjustment of affected utilities.

19. SPONSOR shall ensure that all property and/or right-of-way necessary to construct
this PROJECT shall be acquired in accordance with all applicable Federal and State
laws, policies and procedures, which include but are not limited to Titles II and III of
the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970
(Pub. L. 91-646) which provide for fair and equitable treatment of persons displaced or
whose property is acquired as a result of Federal and Federally assisted programs.
These requirements apply to all interests in real property acquired for project purposes
regardless of Federal participation in purchases.
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20. SPONSOR shall comply with, and ensure compliance by its consultant(s) and
contractor(s)/subcontractor(s) with, all Federal statutes, executive orders, rules, and
regulations regarding the “Americans With Disabilities Act,” 28 CFR 35 and 29 CFR
1830 and with the “General Prohibitions Against Discrimination,” 28 CFR 35 and all
other regulations under Title II of “The American With Disabilities Act” which are
applicable.

21. SPONSOR shall comply with flood insurance purchase requirements of Section 102(a)
of the Flood Disaster Protection Act of 1973 (Pub. L. 93-234) which requires recipients
in a special flood hazard area to purchase flood insurance if the total cost of insurable
construction and acquisition is $10,000 or more.

22. It is the policy of DEPARTMENT that Disadvantaged and Women-owned Business
Enterprises shall have the maximum opportunity to participate in the performance of
contracts financed in whole or in part with Federal funds.

23. DEPARTMENT shall review the PROJECT’S applicability to both Federal Highway
Administration and State requirements for a Federally funded project and if the
PROJECT qualifies, will complete the appropriate documents for a Programmatic
Categorical Exclusion or Categorical Exclusion for compliance with the National
Environmental Policy Act (NEPA) and Section 106 of the National Historic Preservation
Act of 1966, as amended (106 process).

24. SPONSOR shall be responsible for any additional documentation, actions, or permits
necessary for compliance with the NEPA and the 106 process, which include but are
not limited to documentation, actions, or permits involving; archaeological surveys, 4(f)
statements, noise assessment and abatement, air quality impact assessment and
abatement, water quality impact assessment and abatement, hazardous waste/
underground toxic assessment and abatement, navigable stream impact assessment
and abatement, wetland impact assessment and abatement, endangered species
impact assessment and abatement, wild and scenic river impact assessment and
abatement, and/or any other environmental, cultural, or natural impact statement and
abatement as applicable.

25. SPONSOR shall secure all necessary approvals, permits and licenses from all other
governmental agencies as may be required to complete PROJECT. This obligation
shall include the responsibility for the preparation or revision of environmental impact
statements, environmental assessments, environmental reports or other documents
required by law and/or environmental litigation; and the defense of environmental
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litigation resulting from the planning, design and/or construction of PROJECT. At the
DEPARTMENT'S request, SPONSOR shall furnish to DEPARTMENT, prior to
advertising and letting PROJECT, evidence of the approvals, permits, licenses and
approved environmental documents.

26. SPONSOR shall comply with, and ensure compliance by its consultant(s) and
contractor(s)/subcontractor(s) with, all applicable standards, executive orders or
regulations, if applicable, issued pursuant to the Clean Air Act (42 U.S.C. §§ 7401 et.
seq.), the Federal Water Pollution Control Act (33 U.S.C. §§ 1251 et. seq.), and the
Energy Policy and Conservation Act (Pub. L. 94-163).

27. SPONSOR shall administer all contracts/subcontracts and be responsible for insuring
that all work shall be performed and purchases made in a manner satisfactory to
DEPARTMENT and in accordance with the established practices and procedures of the
DEPARTMENT, and all Federal and State laws, rules, regulations, executives orders,
policies and procedures which include, but are not limited to, those included in the
Recreational Trails Program Revised Guidelines and Application Package, the Federal
Aid Policy Guide 23 CFR 633A and entitled “"PART 633 — REQUIRED CONTRACT
PROVISIONS”, and the Rules and Regulations of the West Virginia Department of
Transportation, Division of Highways, Series I Section 8 entitled Procurement
Procedures for Negotiated Contracts, as applicable.

28. SPONSOR acknowledges and agrees that DEPARTMENT and the Federal Highway
Administration reserve a royalty-free, non-exclusive, and irrevocable license to
reproduce, publish, or otherwise use, and to authorize others to use, for governmental
purpose(s):

a) the copyright of any work developed under this grant, subgrant or contract
under this grant or subgrant; and

b) any rights of copyright to which a grantee, subgrantee, consultant, or
contractor acquires or purchases ownership with support from this grant.

29. DEPARTMENT shall bear one hundred percent (100%) of all administrative costs
incurred by DEPARTMENT, such as reviewing and processing invoices from
SPONSOR.

30. SPONSOR acknowledges and agrees that the future sale, lease, transfer of title or
modification in use of any property either purchased with, or receiving improvements
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funded through, this Agreement and occurring within the specified maintenance term
requires prior approval by DEPARTMENT and/or the Federal Highway Administration
and could require repayment, by the SPONSOR, of Federal funds involved.

31. SPONSOR acknowledges and agrees that failure to adhere to and comply with, and
ensure compliance by its consultant(s), contractor(s) and subcontractor(s) with any
item in the attached Project Agreement may result in the repayment, by the
SPONSOR, of any and all Federal funds expended on the project. It will be at the sole
discretion of the Federal Highway Administration and/or the DEPARTMENT to
determine if the violation warrants repayment and the amount to be repaid. Prior to
any obligation of repayment, SPONSOR shall be provided with a written notice of any
alleged violation and allowed a reasonable opportunity to cure said violation.
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GRANT INFORMATION SHEET

MINIMUM REQUIREMENTS FOR ADVERTISING

. Begin at least 3 (three) weeks prior to the opening of letters of qualification.

. Advertise for 1 (one) day each week on a week day, for 2 (two) weeks, at
least 7 (seven) days apart. Bid opening must be at least ten (10) working
days after the last day of advertisement.

. You must advertise in the Charleston Gazette and/or Charleston Daily Mail
AND at least 1 (one) “local” paper with a county-wide distribution.

. Sponsors may feel free and are encouraged to advertise electronically on the
web, however, it is not required, nor will it be considered as a substitute for
the above-mentioned requirements.
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GRANT PROGRAM INFORMATION SHEET

A summarv of the steps for hiring a consultant through the competitive

selection process

1. SPONSOR must develop a technical Request For Proposals (RFP) which will include: a
general description of the work to be accomplished, the location of the project, and a clear and
accurate description of the technical requirements for the services to be rendered. NOTE: The
RFP must list tasks in order of their relative importance. (It is recommended that an evaluation
committee of three to five persons be formed to develop the RFP and to rank and interview the
consultants.) Do not request pricing/cost information. Consultant reviews must be
based upon qualifications. Price/cost may not be considered until Step 7, at the

time of negotiations.

2. SPONSOR must solicit for letters of qualifications from consultants interested in performing the
services. The solicitation shall include a clear and accurate description of the service to be
performed, shall identify all significant evaluation factors and their relative importance, and shall
include the submission data (deadline) for final acceptance of letters of qualification. (The
deadline shall be at least ten working days after the last day of advertisement.) The minimum
requirements for publicizing the solicitation are that the advertisement shall appear once each
week, on a weekday, for at least two successive weeks in the Charleston Gazette and/or
Charleston Daily Newspaper and in a local newspaper based in the county where the project is
located. The local newspaper must have a countywide distribution.

3. SPONSOR must review all letters of qualifications received from consultants to assure that all
pertinent information and data had been submitted. Any letters which were received not
containing complete information, or which were not received prior to the deadline, shall be

rejected and the consultant so notified.

4, SPONSOR, after reviewing the letters of qualifications, shall develop a short list of consultants,
the number being at least two more than required, who are, in their opinion, best qualified to
perform the desired service.

5. SPONSOR will schedule interviews with each firm on the short list. Discussions will be held
regarding anticipated concepts and proposed methods of approach to the assignment, including
those items noted in the qualification and technical evaluation. During these interviews,
any discussions or conversations concerning either price or cost issues is
prohibited. Price/cost may not be considered until Step 7 at the time of

negotiation.

Page 85 October 2010



> Recreational Trails Program Guidelines and Application Package/Manual

6. SPONSOR will review all the information available, and after the scheduled interviews with
the consultants on the short list, SPONSOR will select the highest qualified. The remaining
consultants will be ranked in order of preference for future use if negotiations fail with the
highest rated consultant.

7. SPONSOR will meet with the preferred consultant to discuss detailed scope of
work, after which time the consultant will submit a priced proposal. After reviewing
the proposal, the SPONSOR and the preferred consultant will begin the negotiations for a
contract/agreement. Contract/agreement should include a reasonable date for delivery of plans
and penalties for failure to deliver on time. If a contract/agreement and fee can be negotiated
then a contract/agreement can be executed. In the event that a fee or contract/agreement
cannot be agreed upon, the SPONSOR will initiate action to begin negotiations with the
consultant who was listed number two. If negotiations with the second choice are unsuccessful,
the SPONSOR shall move to the third choice, and so on. If the SPONSOR moves to
negotiate with consultant number two, SPONSOR may not go back to number one. If
SPONSOR goes to negotiations with number three, SPONSOR may not go back to one or
two. If SPONSOR cannot negotiate a contract with the top three candidates, they must
contact the Division of Highways, Program Planning and Administration Division, Grant
Administration Unit at (304) 558-9615 for further instructions.

8. A Disadvantaged Business Enterprises (DBE) goal of zero has been set for all Transportation
Enhancement, Recreational Trail, Scenic Byway, or Safe Route To School projects, however,
the WVDOH always encourages the consideration of DBEs when hiring contractors. If you, as
the sponsoring agency, have specific DBE goals or guidelines established, then you must utilize

them when hiring for this project.

9. SPONSOR will promptly notify, in writing, all consultants who submitted proposals that the
selection has been made and the name of the preferred consultant.

This is only a summary of the actions to be taken. For additional information, see Enclosed Rules and
Regulations for Procurement of Negotiated Contracts. If you have questions concerning the competitive
selection process or, if you are unfamiliar with the process, please contact the West Virginia Division of
Highways, Program Planning and Administration Division, Grant Administration Unit at (304) 558-
9615 or (304) 558-3165.
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RULES AND REGULATIONS
FOR
PROCUREMENT OF NEGOTIATED CONTRACTS! 2

Section A
Purpose — To set forth procedures for negotiated contracts to ensure that a qualified
consultant is obtained through an equitable selection process and that prescribed work is
properly accomplished in a timely manner at a just and reasonable cost, pursuant to the WV
Code §5G-1, et. seq., 23 CFR 172 and 23 U.S.C. 112 for Federally funded work.
Section B
Application — This regulation applies to all engineering and design-related service contracts
such as:
a) project management h) surveying
b)  construction management and i)  mapping
inspection j)  architectural
c) feasibility studies k) materials, inspection,
d) preliminary engineering sampling, and testing
e) design engineering )  archaeological investigation
f)  design m) historic investigation
g) engineering n) related services to any above
Section C
Definitions
1) CFR - Code of Federal Regulations
2) Competitive Selection — All procurement transactions conducted in such a manner

as to provide unrestricted opportunities for any and all prospective consultants to
obtain work with the Sponsor.

3) Consultant — A business, education institution, individual or public agency qualified
to perform a service required by the Division. A consultant may be a consulting
engineer, architect, public agency or other professional firm or agency.

4) Contract Modification — An agreement modifying the existing contract, such as an
agreement to accomplish work beyond the scope of the original contract.

5) Cost Analysis — A review and evaluation of the separate cost elements and
proposed fixed fee of:

a) A consultant’s cost or pricing data, and

b) The judgmental factors applied in projecting from the data to the
Engineer’s Cost Estimate in order to form an opinion on the degree to
which the proposed costs represent what the cost of the contract should be,
assuming reasonable economy and efficiency. Any major variations from
norms shall be documented and supported.

1 State and Federal Agencies may use their current procedures for Federally funded projects.
2Local, County, and Regional Governmental bodies, whose written procedures differ from those below, may
contact WWDOH to discuss other possible options.
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10)

11)

12)

13)

14)

Disadvantaged Business Enterprise (DBE) — A small business concern, which is
owned and controlled by one or more socially or economically disadvantaged
individuals, which has been certified under the Small Business Administration’s 8(a)
program.

Extra Work — Any service or actions required of the consultant above and beyond
the obligations of the original or modified contract.

Fixed Fee — A dollar amount established to cover the consultant’s profit and
business expenses not allocable to overhead.

Letter of Qualification — A written expression of interest made by the consultant
indicating his desire to perform a particular project, task or service. This should
include, as a minimum, the location of where work would be performed; a
description of the firm’s overall capabilities to handle the work, including work force
available to be assigned to the project; personnel qualifications, and present work
load. Additional statements as to the consultant’s particular abilities and
qualifications pertinent to preliminary scope of work may be included if deemed
necessary. (See Exhibit A.)

Methods of Pay — Methods of pay which may be used are as follows:

a) Lump sum

b) Cost per unit of work

c) Cost plus a fixed fee

d) Specific rates of compensation

Each contract shall have a maximum amount payable which shall not be exceeded
unless adjusted by a contract modification.

Negotiation Memorandum — At the conclusion of each negotiation of an initial or
revised price, the Sponsor shall promptly prepare a memorandum of the principal
elements of the price negotiation. The memorandum shall be included in the
contract file and shall include as a minimum:

a) The project number/name

b) The purpose of the negotiation

c) The name and position of each person representing the consultant and the
Sponsor

d) The most significant facts or considerations controlling the establishment of

the negotiated price.

Noncompetitive Selection — The procurement through solicitation of a proposal
from only one source or, after solicitation of a number of sources, competition is
determined to be inadequate.

Performance Reports — a report prepared by the Sponsor monitoring the service
after the final acceptance of work or after contract termination, as applicable,
evaluating the overall performance of the consultant.

Price Proposal — A statement by a consultant which is submitted after the consultant

is selected to accomplish the work and after the detailed scope of work meeting
indicating his proposed costs to perform the required service.
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15) Procurement Standards — the Sponsor’s own procurement procedures which reflect
applicable State and local laws and regulations.

16) Qualification and Technical Analysis — A review of the consultant’s qualifications,
including a review of experience, reputation, expertise for a particular project under
consideration, demonstrated ability, capability to meet requirements, location of
offices, distribution of work to individuals and firms (specifically DBEs), time frame
proposed by the consultant or required by the Sponsor, and past performance;
both administratively and technically. Other criteria may be required in special
cases.

17) Scope of Work —

a) Preliminary: A general description of the work to be accomplished;
including the location.

b) Detailed: A clear, accurate and detailed description of the technical
requirements for the services to be rendered.

18) Selection Committee — This committee shall consist of at least three members
authorized by the Sponsor to conduct the selection.

19) Short List — A list of consultants, the number being two more than needed,
considered to be most qualified to accomplish a proposed project.

Section D
Competitive Selection — When Federal aid projects are estimated to cost over $25,000 and
the service of a consultant under this procedure is desired, the Sponsor will advertise for
letters of intent/qualification from consultants interested in performing the service and
develop a list for the specific project.

1) The minimum requirements for publicizing the solicitation are that the
advertisement shall appear once each week, on a weekday, for least two successive
weeks in the daily Charleston newspapers and in the newspaper covering the
Sponsor’s local area. (The local area newspaper must have a countywide
distribution.) The notice will also be furnished to other organizations, such as
engineering/architectural societies, upon their specific request, who may desire to
disseminate the information to their members.

2) The solicitation shall include a clear and accurate description of the service to be
performed, shall identify all significant evaluation factors, and their relative
importance and shall include the date to be submitted. (See Exhibit B.)

3) All letters of qualification received from consultants will be reviewed by the Sponsor
initiating the request to assure that all pertinent information and data have been
submitted. Any letters which were received not containing complete information or
which were not received prior to the submission date (deadline), shall be rejected
and the consultant so notified. The deadline shall be at least ten working days after
the last day of advertisement.

4) The Sponsor will provide written qualification and technical information to the
Selection Commiittee.
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Section E

Section F

October 2010

10)

The Selection Committee will develop a short list of consultants, the number being
two more than needed, who are, in their opinion, best qualified to perform the
desired service.

All Disadvantaged Business Enterprises on the list of consultants who submitted
proposals will be so identified on the qualifications and technical analysis.

Multiple consultants may be obtained through the use of a single solicitation when
the services to be performed are of a similar nature and can be clearly defined in
the advertisement. The listing submitted to the Selection Committee should
indicate the number of consultants required.

The Selection Committee will review the short list and schedule interviews with
each firm. Discussions will be held regarding anticipated concepts and proposed
methods of approach to the assignment, including those items noted in the
qualification and technical analysis.

After scheduled interviews with the short-listed consultants, the highest qualified is/
are selected. The remaining consultants will be ranked in order of preference for
future use if negotiations fail with the highest rated consultant.

All consultants who have submitted proposals will be notified promptly in writing
that the selection has been made and the name of the preferred consultant.

Small Purchases — For Federal aid projects estimated to cost less than $25,000.

1)

The Sponsor shall conduct discussions with three or more professional firms
solicited on the basis of known or submitted qualifications for assignment prior to
awarding of any contract.

The Sponsor shall submit a qualification analysis to the Selection Committee for
selection of a consultant.

Noncompetitive Selection

1)

Circumstances under which a contract may be awarded by noncompetitive
negotiations are limited to the following:

a) The item is available only from a single source; or

b) When there is an emergency which will not permit the time necessary to
conduct competitive negotiations; or

c) After solicitation of a number of sources, competition is determined
inadequate; or

d) When it is determined appropriate to use available services of a public
agency or educational institution.

The name of the consultant who is considered qualified to perform the service will

be submitted to the Selection Committee with an explanation of the circumstances
in 1.06, paragraph 1.
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3) Approval from the Commissioner, Division of Highways, West Virginia Department
of Transportation, must be received prior to using this process.

Section G
Negotiation of Fee

1) The consultant selected for the service will be requested to attend a detailed Scope
of Work Meeting, after which time he is to submit a priced proposal.

2) The Sponsor should prepare a cost estimate prior to the receipt of the fee proposal
from the consultant and for negotiating an agreement with the consultant selected
number one.

3) Negotiations shall be conducted by the Sponsor.

4) In the event that an agreement with the fee is unable to be reached, the Sponsor
shall initiate action to begin negotiations with the consultant who was listed number
two by the Selection Committee and so on, if necessary.

5) Should it be impossible to reach an agreement with any of the consultants selected,
the Sponsor will then request the Selection Committee to make a reassessment to
determine whether or not to extend the list, to renegotiate with consultants from the
existing selections, or to remove the work from the program. (A written request by
the Sponsor must be forwarded to the Division of Highways, West Virginia
Department of Transportation for review and approval. Written approval from the
Division of Highways, West Virginia Department of Transportation must be
received prior to any renegotiations.)

6) A negotiation memorandum shall be maintained for a three-year period after final
payment.

Section H
Contract Modifications

a) Contract modifications are required for any modifications in the terms of the
original contract; that significantly change the character, scope, complexity, or
duration of the work; or significantly change the conditions under which the work is
required to be performed.

b) A contract modification shall clearly outline the changes made and determine a
method of compensation.

c) Overruns in the costs of the work shall not warrant an increase in the fixed fee
portion of a cost plus fixed fee contract. Significant changes to the Scope of Work
may require adjustment of the fixed fee portion in a cost plus fixed fee contract or
in a lump sum contract.

d) A modification to an original agreement, where the original advertisement
concerned all phases of the work, shall be negotiated following the requirements of
Section G. Negotiation of Fee. A detailed Scope of Work meeting and an
independent engineer’s estimate are required. The original advertisement must
have included all phases of work for this procedure to be used. If the original
advertisement did not contain all phases of the work, the requirements of Section D
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Competitive Selection shall be followed for the selection of a consultant.

Section |

Control of Work — After notification to proceed is given to a consultant in writing, the
responsible Sponsor will meet regularly with the consultant to discuss progress and problems
as they may occur with notes of the meetings recorded in the project files. These meetings
are usually held every month. At these meetings, a complete review of the progress to date
is made with emphasis on acceptability of costs billed, as well as the next phases of the work
to be performed. Periodic submission of data is also made in accordance with the
applicable type project involved. If deemed necessary by the Sponsor, visitation of the
consultant’s office shall be made.

Section J
Evaluation of Work — Upon completion or performance termination of the consultant’s
work, the responsible Sponsor will prepare a report recording its evaluation of the
consultant’s efforts. It should include comments from the Division of Highways when
appropriate. A copy shall be sent to the consultant for review and comment and any written
comments received shall be attached to the final report.

Section K

Protest Procedures — Consultants who feel they have not been selected to perform work for
unjust cause may appeal to the Sponsor for a hearing to be held on their behalf. They must
do so in writing within ten days after the date of being notified of the determination. In
addition, any claims or disputes in reference to payment, work, method of compensation or
performance evaluation may be appealed to the Sponsor. The Sponsor shall immediately
notify the Commissioner, Division of Highways, West Virginia Department of
Transportation upon receipt of any appeals.

Matters concerning work performed, wherein Federal funds are utilized in whole or in part,
may be protested to the Federal Highway Administration once all administrative procedures
have been exhausted with the Sponsor and Commissioner, Division of Highways, West
Virginia Department of Transportation. However, review of protests by the Federal agency
will be limited to:

1) Violations of Federal law or regulations, and

2) Violations of the Sponsor’s/Commissioner’s protest procedures for failure to review
a complaint or protest. Protests received by the Federal Highway Administration
other than those specified above will be referred to the Commissioner, Division of
Highways, West Virginia Department of Transportation.

Section L

Contractual Responsibilities — The Sponsor is responsible for the settlement of all
contractual/administrative issues. The Sponsor is responsible for determining the extent to
which consultants are accountable for the professional quality, technical accuracy,
coordination of services, and costs, for which consultants may be reasonably liable, resulting
from errors or deficiencies in design furnished under its contracts. When it is determined
that an error or deficiency exists, the Sponsor shall report its findings to the Commissioner,
Division of Highways, West Virginia Department of Transportation. All documentation
under this procedure will be retained on file by the Sponsor, pending final audit of the
project.

If you are unfamiliar with the process or have any questions, please contact the West Virginia Division of
Highways, Program Planning and Administration Division, Grant Administration Unit at (304) 558-3165.
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SAMPLE EXHIBITS

A. Solicitation of Letters of Qualification

B. Suggested Notice for Consulting Services
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SAMPLE—EXHIBIT A

SOLICITATION OF LETTERS OF QUALIFICATION

The following items are typical of those to be obtained from or furnished to the consultants from
whom Letters of Intent/Qualification are solicited:

Typical information to be obtained from the consultant:

1.

Overall capabilities to handle the project (e.g., work force, work load, professional
qualifications, specialized experience, and past performances of similar projects);

Work to be subcontracted;
Location of the office in which the work will be performed; and

Assurance that a job order cost accounting system is maintained and is capable of
segregating and identifying accumulating costs for cost-type contracts.

These items should be listed in the advertisement in their relative order of importance for

evaluation.

Typical information to be furnished to the consultant:

1.

2.

The type of service required;

The description and location of the work;

Any data or work that is a prerequisite to the project;

The anticipated scheduled for performing the service; and

The date by which the proposal must be submitted.
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SAMPLE—EXHIBIT B

SUGGESTED NOTICE FOR CONSULTING SERVICES

Notice is hereby given that consulting engineering services will be utilized for the preparation of construction

contract plans and related documents for

in County. The work

will consist of

Firms interested in being considered for this project must submit a

letter of interest, qualifications, and unpriced proposal to:

Prior to _ (time) (eastern standard time or day light savings time) on _ (date

As a minimum, the letter will include the following items listed in their relative order of importance for

evaluation:

Overall capabilities to handle this work, including work force available to
assign to the project, professional qualifications, specialized experience,
past performance on similar projects, and present work load.

Location of office in which the work would be performed and knowledge
of project locality.

Amount and type of work anticipated to be subcontracted or performed
by a subconsultant.

Any brochures or other information which may have a direct relation to
the subject project.

A Cost Accounting Information Statement indicating whether a cost
accounting system has been maintained and is in effect such that is
capable of segregating and identifying accumulating costs for each job
that is performed under cost type projects.

A single letter of interest and unpriced prospectus is required. All evaluations factors will be given equal
consideration in the selection process. Prior to entering into contract negotiations, the selected firm and any
subconsultants shall submit a company computed overhead rate for review.

It is the policy of the West Virginia Department of Transportation, Division of Highways, that Disadvantaged
and Women-owned Business Enterprises shall have the maximum opportunity to participate in the
performance of contracts financed in whole or in part with Federal funds.
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ATTACHMENT

STANDARD SPECIFICATIONS FOR CONSULTANT SERVICES
SECTION I: DEFINITIONS

When used in these Specifications for Consultant Services, or any documents to or governed by
these Specifications, the following terms shall be interpreted as follows:

1.01 SPONSOR

The organization or duly-authorized representative of such organization, entering into an
Agreement with a consultant for specific services on a specific project.

1.02 CONSULTANT

The engineer/architect or engineering/architectural firm or other professional firm, agency,
or individual participating in an Agreement with the Sponsor.

1.03 SUBCONSULTANT

Any firm, person, or organization to whom the consultant has transferred any portion of the
work covered by its obligation to the Sponsor under the Agreement.

1.04 ENHANCEMENT AGREEMENT

The Agreement or Contract between the consultant and the Sponsor for the performance by
the consultant and the Sponsor of services and work specified therein.

When the term “Agreement” is used in these Specifications, it shall be taken to mean the
Agreement as above defined unless otherwise specifically stated in context therewith.

These Specifications, or applicable portions thereof as noted in the Agreement, are part of
the Agreement. The Agreement shall be initiated and prepared by the Sponsor.

1.05 WORK

All necessary activities including technical, inspection, engineering and other services, and
all necessary materials required of the consultant under the terms of the Agreement. No
more than fifty percent (50%) of the work may be performed by a subconsultant without
written approval of the Sponsor and only under extreme or unusual circumstances.
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1.06

1.07

1.08

1.09

1.10

1.11

1.12

1.13

1.14

SUPPLEMENTAL AGREEMENT

An Agreement or Contract between the consultant and the Sponsor for the performance of
services and work, and payment therefore, for any major changes in the terms of the
original Agreement.

FEE PAYMENT

A payment of money (by the Sponsor) to the consultant at intervals, and within limitations
set forth in the Agreement, for work accomplished, as described in the Agreement.

ADDITIONAL FEE PAYMENTS

Special payments (by the Sponsor) to the consultant for changes or other extra work, as
specified in the Agreement or in a Supplemental Agreement.

ADDITION

The joining or uniting so as to increase the number, to augment the quantity, or to enlarge
the magnitude of the work by Supplemental Agreement.

DELETION

The removing or eliminating so as to decrease the number, to diminish the quantity, or to
reduce the magnitude of the work by Supplemental Agreement.

SCOPE OF WORK

Extent of work mutually and originally agreed upon by the Sponsor and consultant and
upon which the consultant bases its proposals.

WORK SCHEDULE

A detailed sequential listing on a Progress Report form of the activities required to perform
the work specified in the Agreement and/or Supplemental Agreement, a schedule of time
needed to perform each activity, and a graphic representation thereof.

MONTHLY PROGRESS REPORT

A narrative and tabular report revised and submitted with invoices showing the progress
and current status of the work. The report will be used as a basis for calculating payments
on the fee, as specified in the Agreement.

FIELD REVIEW

An official field inspection of a proposed work by the Sponsor to check on and review the
features thereof, for the purpose of determining its acceptability for further development or
the need for revision.
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1.15 OFFICE REVIEW

An official detailed review and analysis by the Sponsor of a consultant’s proposed report or
plan to determine its acceptability, or the need for revisions.

1.16 FHWA
US Department of Transportation, Federal Highway Administration.

1.17 DIRECTIVES

Written instructions and/or policy statements issued by the Division of Highways, West
Virginia Department of Transportation or by the Federal Highway Administration.

SECTION II: GENERAL CLAUSES AND COVENANTS

The following requirements and conditions shall govern the execution and performance of the consultant’s
services as delineated in all Agreements with the Sponsor.

2.01 INSURANCE AND INDEMNIFY

The consultant shall comply with all Workers Compensation Laws of the State of West
Virginia, and shall carry at least the following minimum amounts of insurance:

a) Public Liability Insurance in an amount not less than one hundred thousand dollars
($100,000) for injuries, including those resulting in death to any one person, in an
amount not less than three hundred thousand dollars ($300,000) for damages on
account of any one accident or occurrence.

Property Damage Insurance in an amount not less than three hundred thousand
dollars ($300,000) from damages on account of any accident or occurrence.

Said insurance shall be maintained in full force and effect during the life of the
Agreement and shall protect the consultant and the Sponsor, their employees,
agents, and representatives from claims for damages for personal injury and
wrongful death, and for damages to property arising in any manner from the
negligent or wrongful acts or omissions of the consultant, its employees, agents, or
representatives in the performance of the work covered by the Agreement, and any
supplemental thereto.

b) The policy, or insurance herein required must be countersigned by a Resident
Agent of the State of West Virginia in accordance with the applicable statutes of the
State of West Virginia.

) Certificates showing the consultant is carrying the above described insurance, in at

least the above specified minimum amounts, shall be furnished to the Sponsor
before the Sponsor is obligated to make any payment to the consultant for work
performed under the provisions of the Agreement. The consultant shall indemnify
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assumed to be the final payment, the retention period will not begin until final settlement of
the claim, investigation, or litigation.

2.07 SUBMISSIONS, REVIEWS AND ACCEPTANCE

All documents prepared or executed by the consultant shall be subject to reviews and
acceptance by the Sponsor, and other public agencies involved insofar as the interest of
each is concerned.

The official date of any submission by the consultant shall be the date upon which an
acceptable version thereof is received by the Sponsor. A review by the Sponsor shall be the
basis of determining whether a submission is acceptable. If an original submission is found
acceptable, the date of submission shall be the official date of acceptance. If, as a result of
the Sponsor’s review, it is decided that a submission is not acceptable, the date of
acceptance shall be the date upon which an acceptable revision is received by the Sponsor.

Acceptance of a submission shall not relieve the consultant of its obligation to correct any
defects or errors in its work, at its own expense.

2.08 COORDINATION OF WORK

The consultant shall confer with all State, Federal and local governmental agencies
including planning commissions, public utilities, corporations, other private or public
organizations, and any other official bodies whose work and plans may be either directly or
indirectly affected by the work contemplated under the provisions of the Agreement. The
consultant shall, insofar as it is consistent with the work of the Agreement, fully consider
such work and plans in the performance of its work, and shall report to the Sponsor, in
writing, any such work or plans of others which may be inconsistent with the work of the
Agreement.

The consultant shall cooperate with those performing work on adjacent sections and shall
provide all information and data in its possession necessary for the coordination and
performance of such work.

2.09 PUBLIC UTILITIES

Where privately, publicly or cooperatively-owned utility companies, other than railroads,
will require changes or alterations because of the proposed work, the consultant shall meet
and confer with the owners regarding the revisions or changes required to their facilities,
and report the results of such conferences to the Sponsor.

The consultant shall make no commitments with the utilities binding upon the Sponsor.

The Sponsor shall conduct all negotiations with the public utilities and authorities. The
consultant shall participate in such negotiations at the request of the Sponsor.

2.10 APPEARANCES AND CONFERENCES
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The consultant shall provide further services which the Sponsor deems necessary for the
furtherance of the work under the Agreement, such as appearances at conferences, public
gatherings and hearings, and other such services as may be required prior to acceptance of
the work covered by the Agreement.
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and save harmless the Sponsor from any claims or liabilities of any type or nature
to any person, firm or corporation, arising in any manner from the consultant’s
performance of the work covered by the Agreement, except if any such claim or
liability results from the sole negligence of the Sponsor.

d) If any part of the work is transferred to a subconsultant, all the above provisions
shall apply to the subconsultant and the work performed by it.

2.02 PLANS AND RECORDS

Upon request, the Sponsor shall deliver to the consultant, without cost to the consultant,
one copy of any plans, photographs, reports, and other pertinent public records applicable
to the work, currently possessed by the Sponsor.

2.03 OWNERSHIP OF THE WORK

Upon completion of the work as provided in the Agreement, and any Supplemental
Agreements thereto, and acceptance thereby by the Sponsor, or upon termination of the
work under the terms of Subsections 2.15, 2.16 and 2.17 herein, the consultant shall index,
catalogue, and upon request, deliver to the Sponsor all data and instruments of service used
in the work, including that of subconsultants, all of which shall become the property of the
Sponsor.

These data and instruments of service shall not be furnished to any party or parties other
than the Sponsor, except upon written permission of the Sponsor.

2.04 IDENTIFICATION

All documents, reports, plans and correspondence pertaining to the work shall carry the
current date thereof, and be identified with the Sponsor’s project name appearing on the
Agreement.

2.05 TRANSFERS

The consultant shall not assign, sublet and transfer any interest in the work covered by the
Agreement without the prior written approval or consent of the Sponsor.

Sponsor’s approval or consent to assign or sublet any part of the work shall not relieve the
consultant of its primary responsibility for the performance of work so transferred. In any
case, the consultant shall perform more than fifty percent (50%) of the work as measured by
fee payment outlined in the Agreement and any Supplemental Agreement thereto.

2.06 ACCESS TO RECORDS

The consultant and its subconsultants shall maintain records of material cost, direct salary
and payroll additives, other direct and indirect costs and profit used to support the estimate
of agreement cost and shall maintain all accounts, papers, maps, photographs, other
documentary material, and any evidence pertaining to cost incurred, and shall make such
materials available at its offices at all reasonable times during the contract period for three
years after final payment for the project by the Sponsor for inspection by the Sponsor, or
any authorized representatives of the State or Federal Government, and copies thereof shall
be furnished if requested. If a claim, investigation, or litigation is pending after what was
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The consultant shall have a qualified representative, authorized to speak and act for it, at
meetings to be held in the Sponsor’s offices at a frequency agreed upon by consultant and
Sponsor.

Should further appearances be necessary subsequent to the acceptance of the final detailed
work plans, such as court appearances, such appearances shall be paid for as stipulated in
Section 2.13 of these Specifications.

At any time during construction of an improvement contemplated under these
Specifications, the consultant shall confer with the Sponsor as to interpretation of plans or
documents, correction of errors and omissions, and prepare any plan or document
necessary therefore without added compensation.

2.11 DETERMINATION OF FEES

The basis of payment for work performed under the provisions of these Specifications shall
be specified in the Agreement by one or more of the following methods:

1) A lump sum.
2) A cost per unit of work.
3) All costs related to the salaries of employees of the consultant for time directly

chargeable to the work, and salaries of principals of the consultant for the time it is
productively engaged in work necessary to fulfill the terms of the Agreement, direct
nonsalary costs incurred by the consultant in fulfilling the terms of the Agreement;
and the consultant’s overhead or indirect costs to the extent they are properly
allocated to the work covered by the Agreement, plus a fixed fee to cover profit,
miscellaneous expenses and other factors that may be considered under the
applicable regulations and that are not paid for otherwise.

4) Specific rates of pay for each class of employee, and for any principal of the
consultant’s organization, for the time each employee or principal is directly utilized
on work necessary to fulfill the terms of the Agreement. In addition, an allowance
for transportation and subsistence may be made.

2.12 ADDITIONS OR DELETIONS

Upon written notice, and without invalidating or supplementing the Agreement, the Sponsor
may require additions or deletions of a minor nature within the scope of work originally
contemplated.

Any request for extension of time caused thereby shall be considered and agreement
reached at the time such addition or deletion is ordered.

2.13 CHANGES REQUIRING ADJUSTMENT OF FEE PAYMENT
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Upon written notice and execution of a Supplemental Agreement by all parties and without
invalidating the Agreement, the Sponsor may require changes in fees due to the revision or
abandonment of work contemplated or already satisfactorily performed by the consultant.

The amount of adjustment in fees for such changes should be determined by mutual
agreement in accordance with Subsection 2.11 of these Specifications.
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The Sponsor will not be otherwise obligated to honor claims for additional fee payments
unless the work has been previously authorized by a Supplemental Agreement.

2.14 WORK SCHEDULE AND PROGRESS REPORTS

Within days after notification to proceed with the work, the consultant shall submit a
draft copy of its proposed schedule for performance of the work showing the various work
activities of the schedule as related to each other, and the time required to perform each
work activity, as defined in Subsections 1.12 and 1.13 herein. The consultant agrees to
complete the work in accordance with the time estimates shown on the approved schedule
presentation. The schedule presentation is made a part of the Agreement.

The consultant shall, following the Sponsor’s acceptance of the proposed Work Schedule,
submit with invoices (or as requested by Sponsor) to the Sponsor, two copies of its progress
report of progress actually achieved, including in the transmittal letter appropriate mention
of any matter that may, or has, adversely affected the work progress.

2.15 RESPONSIBILITY FOR DELAY

Neither the Sponsor, nor the consultant shall be held responsible for delay of performance
of the work when such delay is due to unforeseeable causes against which provision cannot
be made, such as an act of God, or public enemy, fire, strikes, floods or legal acts of public
authorities not occasioned through negligence on the part of the consultant.

2.16 CONTINUING OBLIGATIONS

In the case of death of any of the principals or associates of the consultant’s organization, or
any other occurrence that may preclude satisfactory performance of the work covered by
the Agreement, neither the consultant, nor the surviving principals shall be relieved of the
obligation to complete the performance thereof. However, the Sponsor may terminate the
Agreement if it considers the death or incapacity of such principal or associate, or the
circumstance, to be a loss of such magnitude as to affect the consultant’s ability to complete
the performance of the work in a satisfactory manner.

2.17 SPONSOR’S OPTION TO TERMINATE

In addition to its rights and options as herein provided to terminate this Agreement, the
Sponsor may terminate the Agreement at any time before full completion of the work
covered by the Agreement by giving written notice of its intention by certified mail not less
than fifteen days prior to the effective date of termination.

If the termination is requested by the Sponsor, payment will be made promptly to the
consultant of any fees earned by it up to the date of termination, less any previous
payments.

2.18 FIELD REVIEWS

The consultant shall arrange for a responsible and informed representative to accompany
representatives of the Sponsor in making any field reviews requested by the Sponsor.
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2.19 PUBLICITY

All news releases to newspapers, magazines, other publications, television and radio shall be
approved and released through the Sponsor. The consultant shall not give information to
any person, company, corporation, or any other organization (except as required in
compliance with the provisions of Subsection 2.08 of these Specifications) regarding the
possibility or probability of the location of, or right-of-way requirements or time schedules
for, any facility or structure covered by the Agreement unless specifically authorized thereto
in writing by the Sponsor in each individual case.

2.20 COPYRIGHT

The consultant shall not copyright any papers, reports, forms, or other material which are a
part of the work under the Agreement without consent and approval of both, the Sponsor
and the West Virginia Division of Highways.

2.21 COMPLIANCE WITH LAWS AND REGULATIONS

The consultant shall observe and comply with all Federal, State, and local laws, ordinances
and regulations in any manner affecting the conduct of the work.

2.22 OVERPAYMENTS

It is hereby expressly covenanted, agreed and understood by and between the parties
hereto, that the consultant will immediately make payment and refund to the Sponsor any
and all overpayments made by said Sponsor to the consultant for any work performed
under the Agreement. It is further agreed that the Sponsor is given the right and authority
to withhold and apply any funds in its possession, belonging to or owed by it to the
consultant on any Agreement or from any other source, for the recovery of any
overpayment made in connection with this Agreement; and it is further expressly agreed
that the statute of limitations shall not commence to run against the Sponsor for such
overpayment until such overpayment is discovered and made known to the Sponsor.

2.23 WARRANTY

The consultant warrants that it has not employed or retained any company or person other
than a bona fide employee, working solely for it, to solicit or secure the Agreement, and that
it has not agreed to pay any company or person other than bona fide employees working
solely for it, any fee, commission, percentage, brokerage fee, gifts or any other consideration
contingent upon or resulting in the award of this Agreement with the Sponsor. For breach
of the warranty, the Sponsor shall have the right to annul the Agreement without liability,
or, at its discretion, to deduct from the Sponsor’s payment to the consultant under this
Agreement an amount equal to the aforesaid fee, commission, percentage, brokerage fee,
gifts or other consideration.

2.24 NONDISCRIMINATION OF EMPLOYEES

The consultant further agrees as follows: During the performance of the Agreement, the
consultant and all of its subconsultants shall provide equal employment opportunities for all
qualified persons and shall not discriminate against any employee or applicant because of

October 2010 Page 104



race, color, age, handicap, religion, sex, or national origin. The consultant and its
subconsultants shall comply with the executive orders of the Governor of the State of West
Virginia, dated October 16, 1963, and December 15, 1965; the Presidential Executive
Order Number 11246, as amended by Executive Order Number 11375 and as
supplemented in Department of Labor Regulations (Title 41 Code of Federal Regulations,
Part 60); and the Civil Rights Acts of 1964, as amended.

During the performance of the Agreement, the consultant, for itself, its assignees, and
successors in interest (hereinafter called “consultant”) shall agree as follows:

1) Compliance with Regulations:

The consultant shall comply with Title 49, Code of Federal Regulations, Part 21
through Appendix H and Title 23 Code of Federal Regulations (710.405(b)),
hereinafter referred to as “Regulations,” which are herein incorporated by reference
and made a part of this Agreement.

2) Nondiscrimination:

The consultant, with regard to the work performed by it afterward and prior to
completion of the work, shall not discriminate on the grounds of race, color, age,
handicap, religion, sex, or national origin in the selection and retention of
subconsultants, including procurements of materials and leases of equipment.

The consultant shall not participate either directly or indirectly in the discrimination
prohibited by Section 21.5 Title 49 of the Regulations, including employment
practices when the contract covers a program set forth in Appendix B Title 49 of
the Regulations.

3) Solicitations for Subcontractors, including Procurement of Materials and
Equipment:

In all solicitations either by competitive bidding or negotiation by the consultant for
work to be performed under a subcontract, including procurement of materials or
equipment, each potential subcontractor or supplier shall be notified by the
consultant of the consultant’s obligations under the Agreement and the Regulations
relative to nondiscrimination on the grounds of race, color, age, handicap, religion,
sex, or national origin.

4) Information and Reports:

The consultant shall provide all information and reports required by the
Regulations, or orders and instructions issued pursuant thereto, and shall permit
access to its books, records, accounts, and other sources of information, and its
facilities, as may be determined by the Sponsor, the Commissioner of the West
Virginia Division of Highways, or the Federal Highway Administration to be
pertinent to ascertain compliance with such Regulations, Orders and Instructions.

Where any information required of a consultant is in the exclusive possession of
another who fails or refuses to furnish this information, the consultant shall so
certify to the Sponsor and shall set forth what efforts it has made to obtain the
information.
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Sanctions for Noncompliance:

In the event of the consultant’s noncompliance with the nondiscrimination
provisions of this Agreement, the Sponsor shall impose such Agreement sanctions
as it may determine to be appropriate, including, but not limited to:

a) Withholding of payments to the consultant under the Agreement until the
consultant complies, and/or

b) Cancellation, termination, or suspension of the Agreement in whole or in
part.

Incorporation of Provisions:

The consultant shall include the provisions of paragraphs one through six in every
subcontract, including procurement of materials and leases of equipment, unless
exempt by the Regulations, Order, or instruction issued pursuant thereto. The
consultant shall take such action with respect to any subcontract or procurement as
the Sponsor may direct as a means of enforcing such provisions including sanctions
for noncompliance; provided, however, that in the event a consultant becomes
involved in or is threatened with litigation with a contractor or supplier, as a result
of such direction, the consultant may request the Sponsor to enter into such
litigation to protect the interest of the Sponsor; and, in addition, the consultant may
request the United States to enter into such litigation to protect the interest of the
United States.

These provisions shall be fully and effectively enforced, and failure to comply
therewith shall be regarded as a material breach of this Agreement.
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> Recreational Trails Program Guidelines and Application Package/Manual

GRANT INFORMATION SHEET

OPEN COMPETITIVE BID SELECTION PROCESS FOR
CONSTRUCTION CONTRACTS

¢ In all construction projects which exceed twenty-five thousand dollars ($25,000) in total
cost, the Sponsor must solicit competitive sealed bids through advertisement, conduct a
public opening of the bids, and award the contract to the lowest qualified responsive and
responsible bidder. (No preference or waiver may be given to the contractor, labor force
or materials based on geographic location or residence.)

MINIMUM REQUIREMENTS FOR ADVERTISING:

. Begin at least 3 (three) weeks prior to the bid opening.

° Advertise for 1 (one) day each week on a week day, for 2 (two) weeks, at
least 7 (seven) days apart. Bid opening must be at least ten (10) working
days after the last day of advertisement.

° You must advertise in the Charleston Gazette and/or Charleston Daily Mail
AND at least 1 (one) “local” paper with a county-wide distribution.

° Sponsors may feel free and are encouraged to advertise electronically on
the web, however, it is not required, nor will it be considered as a substitute
for the above mentioned requirements.

. For construction or purchasing contracts with a total cost of twenty-five thousand dollars
($25,000) or less, methods other than advertised competitive bidding may be used. Other
methods, such as three (3) written bids or three (3) telephone bids, may be acceptable
depending on the situation, cost and current Sponsor’s contracting/purchasing procedures.
To discuss and determine the procedures, please contact your WVDOH project
coordinator or use the contact information listed below.

If you have any questions concerning the open competitive bid selection process, please contact
the West Virginia Division of Highways, Program Planning and Administration Division, Grant

Administration Unit at either (304) 558-9615 or 558-3165.
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Form FHWA-1273, “Required Contract
Provisions Federal-Aid Construction
Contracts,” is required to be included in all
Federal-aid construction contracts. (This
includes Pages 111-122. In addition, Pages
123-162 must be included.)
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FEDERAL-AID POLICY GUIDE
December 9, 1991, Transmittal 1
23 CFR 633A

OPI: HNG-22

SUBCHAPTER G - ENGINEERING AND TRAFFIC OPERATIONS
PART 633 - REQUIRED CONTRACT PROVISIONS
Subpart A - Federal-Aid Construction Contracts (Other Than Appalachian Contracts)
Sec.
633.101 Purpose.
633.102 Applicability.
633.103 Regulatory authority.
633.104 Availability.
Authority: 23 U.S.C. 114 and 315; 49 CFR 1.48.
Source: 52 FR 36920, Oct. 2, 1987, unless otherwise noted.
Sec. 633.101 Purpose.

To prescribe for Federal-aid highway proposals and construction contracts the method for
inclusion of required contract provisions of existing regulations which cover employment,
nonsegregated facilities, record of materials and supplies, subletting or assigning the contract,
safety, false statements concerning highway projects, termination of a contract, and
implementation of the Clean Air Act and the Federal Water Pollution Control Act, and other
provisions as shall from time-to-time be required by law and regulation as conditions of Federal
assistance.

Sec. 633.102 Applicability.

(a) The required contract provisions and the required proposal notices apply to all
Federal-aid construction contracts other than Appalachian construction contracts.

(b) Form FHWA-1273, "Required Contract Provisions, Federal-aid Construction
Contracts," contains required contract provisions and required proposal notices that are
required by regulations promulgated by the FHWA or other Federal agencies. The
required contract provisions of Form FHWA-1273 shall be physically incorporated in
each Federal-aid highway construction contract other than Appalachian construction
contracts (see Sec. 633.104 for availability of form).

(c) For contracts authorized under certification acceptance procedures, an alternate
format for inclusion of required contract provisions may be used pursuant to 23 CFR
Part 640.
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(d) The required contract provisions contained in Form FHWA-1273 shall apply to all
work performed on the contract by the contractor's own organization and to all work
performed on the contract by piecework, station work, or by subcontract.

(e) The contractor shall insert in each subcontract, except as excluded by law or
regulation, the required contract provisions contained in Form FHWA-1273 and further
require their inclusion in any lower tier subcontract that may in turn be made. The
required contract provisions of Form FHWA-1273 shall not be incorporated by
reference in any case. The prime contractor shall be responsible for compliance by any
subcontractor or lower tier subcontractor with the requirements contained in the
provisions of Form FHWA-1273.

(f) The State highway agency (SHA) shall include the notices concerning certification of
nonsegregated facilities and implementation of the Clean Air Act and Federal Water
Pollution Control Act, pursuant to 40 CFR Part 15, in all bidding proposals for Federal-
aid highway construction projects. As the notices are reproduced in Form FHWA-1273,
the SHA may include Form FHWA-1273 in its entirety to meet this requirement.

Sec. 633.103 Regulatory authority.

All required contract provisions contained in Form FHWA-1273 are requirements of
regulations promulgated by the FHWA or other Federal agencies. The authority for each
provision will be cited in the text of Form FHWA-1273.

Sec. 633.104 Availability.

(a) Form FHWA-1273 will be maintained by the FHWA and as regulatory revisions
occur, the form will be updated.

(b) Current copies of Form FHWA-1273, Required Contract Provisions, will be made
available to the SHAs by the FHWA.

Home | Directives | 23 CFR TOC | Feedback

e FHWA

United States Department of Transportation - Federal Highway Administration
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REQUIRED CONTRACT PROVISIONS

1

FEDERAL-AID CONSTRUCTION CONTRACTS

. GENETAL....iiiiiiiici e
1. Nondiscrimination
IIl.  Nonsegregated Facilities..........ccccccevvircieniiniicnes 3
IV.  Payment of Predetermined Minimum Wage.............. 3
V. Statements and Payrolls
VI.  Record of Materials, Supplies, and Labor ................. 6
VII.  Subletting or Assigning the Contract............c....c....... 7
VIIIl.  Safety: Accident Prevention ...........ccccocveeeviieenninenn. 7
IX.  False Statements Concerning Highway Projects....... 7
X. Implementation of Clean Air Act and Federal

Water Pollution Control ACt ..........ccoiieieeiiiiiiiiieeens 8
XI.  Certification Regarding Debarment, Suspension,

Ineligibility, and Voluntary Exclusion .............c.cc........ 8
XIl.  Certification Regarding Use of Contract Funds for

LOBBYING ..o 9

ATTACHMENTS

A. Employment Preference for Appalachian Contracts
(included in Appalachian contracts only)

. GENERAL

1. These contract provisions shall apply to all work performed
on the contract by the contractor's own organization and with the
assistance of workers wunder the contractor's immediate
superintendence and to all work performed on the contract by
piecework, station work, or by subcontract.

2. Except as otherwise provided for in each section, the
contractor shall insert in each subcontract all of the stipulations
contained in these Required Contract Provisions, and further
require their inclusion in any lower tier subcontract or purchase
order that may in turn be made. The Required Contract Provisions
shall not be incorporated by reference in any case. The prime
contractor shall be responsible for compliance by any
subcontractor or lower tier subcontractor with these Required
Contract Provisions.

3. A breach of any of the stipulations contained in these
Required Contract Provisions shall be sufficient grounds for
termination of the contract.

4. A breach of the following clauses of the Required Contract
Provisions may also be grounds for debarment as provided in 29
CFR 5.12:

Section |, paragraph 2;
Section IV, paragraphs 1, 2, 3, 4, and 7;
Section V, paragraphs 1 and 2a through 2g.

5. Disputes arising out of the labor standards provisions of
Section IV (except paragraph 5) and Section V of these Required
Contract Provisions shall not be subject to the general disputes
clause of this contract. Such disputes shall be resolved in
accordance with the procedures of the U.S. Department of Labor
(DOL) as set forth in 29 CFR 5, 6, and 7. Disputes within the
meaning of this clause include disputes between the contractor (or
any of its subcontractors) and the contracting agency, the DOL, or
the contractor’'s employees or their representatives.

6. Selection of Labor:
contract, the contractor shall not:

During the performance of this

a. discriminate against labor from any other State,
possession, or territory of the United States (except for
employment preference for Appalachian contracts, when
applicable, as specified in Attachment A), or
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b. employ convict labor for any purpose within the
limits of the project unless it is labor performed by convicts who are
on parole, supervised release, or probation.

1. NONDISCRIMINATION

(Applicable to all Federal-aid construction contracts and to all
related subcontracts of $10,000 or more.)

1. Equal Employment Opportunity: Equal employment
opportunity (EEO) requirements not to discriminate and to take
affirmative action to assure equal opportunity as set forth under
laws, executive orders, rules, regulations (28 CFR 35, 29 CFR
1630 and 41 CFR 60) and orders of the Secretary of Labor as
modified by the provisions prescribed herein, and imposed
pursuant to 23 U.S.C. 140 shall constitute the EEO and specific
affirmative action standards for the contractor's project activities
under this contract. The Equal Opportunity Construction Contract
Specifications set forth under 41 CFR 60-4.3 and the provisions of
the American Disabilities Act of 1990 (42 U.S.C. 12101 et. seq.)
set forth under 28 CFR 35 and 29 CFR 1630 are incorporated by
reference in this contract. In the execution of this contract, the
contractor agrees to comply with the following minimum specific
requirement activities of EEO:

a. The contractor will work with the State highway agency
(SHA) and the Federal Government in carrying out EEO
obligations and in their review of his/her activities under the
contract.

b. The contractor will accept as his operating policy the
following statement:

“It is the policy of this Company to assure that applicants are
employed, and that employees are treated during employment,
without regard to their race, religion, sex, color, national origin, age
or disability. Such action shall include: employment, upgrading,
demotion, or transfer; recruitment or recruitment advertising; layoff
or termination; rates of pay or other forms of compensation; and
selection for training, include apprenticeship, preapprenticeship,
and/or on-the-job training.”

2. EEO Officer: The contractor will designate and make
known to the SHA contracting officers an EEO Officer who will
have the responsibility for and must be capable of effectively
administering and promoting an active contractor program of EEO
and who must be assigned adequate authority and responsibility to
do so.

3. Dissemination of Policy: All members of the contractor’s
staff who are authorized to hire, supervise, promote, and discharge
employees, or who recommend such action, or who are
substantially involved in such action, will be made fully cognizant
of, and will implement, the contractor's EEO policy and contractual
responsibilities to provide EEO in each grade and classification of
employment. To ensure that the above agreement will be met, the
following actions will be taken as a minimum:

a. Periodic meetings of supervisory and personnel office
employees will be conducted before the start of work and then not
less often than once every six months, at which time the
contractor's EEO policy and its implementation will be reviewed
and explained. The meetings will be conducted by the EEO
Officer.

b. All new supervisory or personnel office employees will
be given a thorough indoctrination by the EEO Officer, covering all
major aspects of the contractor's EEO obligations within thirty days
following their reporting for duty with the contractor.
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c. All personnel who are engaged in direct recruitment for
the project will be instructed by the EEO Officer in the contractor’s
procedures for locating and hiring minority group employees.

d. Notices and posters setting forth the contractor's EEO
policy will be placed in areas readily accessible to employees,
applicants for employment and potential employees.

e. The contractor's EEO policy and the procedures to
implement such policy will be brought to the attention of employees
by means of meetings, employee handbooks, or other appropriate
means.

4. Recruitment:  When advertising for employees, the
contractor will include in all advertisements for employees the
notation: “An Equal Opportunity Employer.” All  such
advertisements will be placed in publications having a large
circulation among minority groups in the area from which the
project work force would normally be derived.

a. The contractor will, unless precluded by a valid
bargaining agreement, conduct systematic and direct recruitment
through public and private employee referral sources likely to yield
qualified minority group applicants. To meet this requirement, the
contractor will identify sources of potential minority group
employees, and establish with such identified sources procedures
whereby minority group applicants may be referred to the
contractor for employment consideration.

b. In the event the contractor has a valid bargaining
agreement providing for exclusive hiring hall referrals, he is
expected to observe the provisions of that agreement to the extent
that the system permits the contractor's compliance with EEO
contract provisions. (The DOL has held that where implementation
of such agreements have the effect of discriminating against
minorities or women, or obligates the contractor to do the same,
such implementation violates Executive Order 11246, as
amended.)

c. The contractor will encourage his present employees to
refer minority group applicants for employment. Information and
procedures with regard to referring minority group applicants will
be discussed with employees.

5. Personnel Actions: Wages, working conditions, and
employee benefits shall be established and administered, and
personnel actions of every type, including hiring, upgrading,
promotion, transfer, demotion, layoff, and termination, shall be
taken without regard to race, color, religion, sex, national origin,
age or disability. The following procedures shall be followed:

a. The contractor will conduct periodic inspections of
project sites to insure that working conditions and employee
facilities do not indicate discriminatory treatment of project site
personnel.

b. The contractor will periodically evaluate the spread of
wages paid within each classification to determine any evidence of
discriminatory wage practices.

c. The contractor will periodically review selected
personnel actions in depth to determine whether there is evidence
of discrimination. Where evidence is found, the contractor will
promptly take corrective action. If the review indicates that the
discrimination may extend beyond the actions reviewed, such
corrective action shall include all affected persons.

d. The contractor will promptly investigate all complaints
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of alleged discrimination made to the contractor in connection with
his obligations under this contract, will attempt to resolve such
complaints, and will take appropriate corrective action within a
reasonable time. If the investigation indicates that the
discrimination may affect persons other than the complainant, such
corrective action shall include such other persons. Upon
completion of each investigation, the contractor will inform every
complainant of all of his avenues of appeal.

6. Training and Promotion:

a. The contractor will assist in locating, qualifying, and
increasing the skills of minority group and women employees, and
applicants for employment.

b. Consistent with the contractor's work force
requirements and as permissible under Federal and State
regulations, the contractor shall make full use of training programs,
i.e., apprenticeship, and on-the-job training programs for the
geographical area of contract performance. Where feasible, 25
percent of apprentices or trainees in each occupation shall be in
their first year of apprenticeship or training. In the event a special
provision for training is provided under this contract, this
subparagraph will be superseded as indicated in the special
provision.

c. The contractor will advise employees and applicants for
employment of available training programs and entrance
requirements for each.

d. The contractor will periodically review the training and
promotion potential of minority group and women employees and
will encourage eligible employees to apply for such training and
promotion.

7. Unions: If the contractor relies in whole or in part upon
unions as a source of employees, the contractor will use his/her
best efforts to obtain the cooperation of such unions to increase
opportunities for minority groups and women within the unions, and
to effect referrals by such unions of minority and female
employees. Actions by the contractor either directly or through a
contractor’s association acting as agent will include the procedures
set forth below:

a. The contractor will use best efforts to develop, in
cooperation with the unions, joint training programs aimed toward
qualifying more minority group members and women for
membership in the unions and increasing the skills of minority
group employees and women so that they may qualify for higher
paying employment.

b. The contractor will use best efforts to incorporate an
EEO clause into each union agreement to the end that such union
will be contractually bound to refer applicants without regard to
their race, color, religion, sex, national origin, age or disability.

c. The contractor is to obtain information as to the referral
practices and policies of the labor union except that to the extent
such information is within the exclusive possession of the labor
union and such labor union refuses to furnish such information to
the contractor, the contractor shall so certify to the SHA and shall
set forth what efforts have been made to obtain such information.

d. In the event the union is unable to provide the contractor
with a reasonable flow of minority and women referrals within the
time limit set forth in the collective bargaining agreement, the
contractor will, through independent recruitment efforts, fill the
employment vacancies without regard to race, color, religion, sex,
national origin, age or disability; making full efforts to obtain
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qualified and/or qualifiable minority group persons and women.
(The DOL has held that it shall be no excuse that the union with
which the contractor has a collective bargaining agreement
providing for exclusive referral failed to refer minority employees.)
in the event the union referral practice prevents the contractor
from meeting the obligations pursuant to Executive Order 11246,
as amended, and these special provisions, such contractor shall
immediately notify the SHA.

8. Selection of Subcontractors, Procurement of Materials
and Leasing of Equipment: The contractor shall not discriminate
on the grounds of race, color, religion, sex, national origin, age or
disability in the selection and retention of subcontractors, including
procurement of materials and leases of equipment.

a. The contractor shall notify all potential subcontractors
and suppliers of his/her EEO obligations under this contract.

b. Disadvantaged business enterprises (DBE), as defined
in 49 CFR 23, shall have equal opportunity to compete for and
perform subcontracts which the contractor enters into pursuant to
this contract. The contractor will use his best efforts to solicit bids
from and to utilize DBE subcontractors or subcontractors with
meaningful minority group and female representation among their
employees. Contractors shall obtain lists of DBE construction
firms from SHA personnel.

c. The contractor will use his best efforts to ensure
subcontractor compliance with their EEO obligations.

9. Records and Reports: The contractor shall keep such
records as necessary to document compliance with the EEO
requirements. Such records shall be retained for a period of three
years following completion of the contract work and shall be
available at reasonable times and places for inspection by
authorized representatives of the SHA and the FHWA.

a. The records kept by the contractor shall document the
following:

(1) The number of minority and non-minority group
members and women employed in each work classification on the
project;

(2) The progress and efforts being made in
cooperation with unions, when applicable, to increase employment
opportunities for minorities and women;

(3) The progress and efforts being made in locating,
hiring, training, qualifying, and upgrading minority and female
employees; and

(4) The progress and efforts being made in securing
the services of DBE subcontractors or subcontractors with
meaningful minority and female representation among their
employees.

b. The contractors will submit an annual report to the
SHA each July for the duration of the project, indicating the
number of minority, women, and non-minority group employees
currently engaged in each work classification required by the
contract work. This information is to be reported on Form FHWA-
1391. If on-the-job training is being required by special provision,
the contractor will be required to collect and report training data.

IIl. NONSEGREGATED FACILITIES

(Applicable to all Federal-aid construction contracts and to all
related subcontracts of $10,000 or more).
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a. By submission of this bid, the execution of this contract or
subcontract, or the consummation of this material supply
agreement or purchase order, as appropriate, the bidder, Federal-
aid construction contractor, subcontractor, material supplier, or
vendor, as appropriate, certifies that the firm does not maintain or
provide for its employees any segregated facilities at any of its
establishments, and that the firm does not permit its employees to
perform their services at any location, under its control, where
segregated facilities are maintained. The firm agrees that a
breach of this certification is a violation of the EEO provisions of
this contract. The firm further certifies that no employee will be
denied access to adequate facilities on the basis of sex or
disability.

b. As used in this certification, the term “segregated facilities”
means any waiting rooms, work areas, restrooms and washrooms,
restaurants and other eating areas, timeclocks, locker rooms, and
other storage or dressing areas, parking lots, drinking fountains,
recreation or entertainment areas, transportation, and housing
facilities provided for employees which are segregated by explicit
directive, or are, in fact, segregated on the basis of race, color,
religion, national origin, age or disability, because of habit, local
custom, or otherwise. The only exception will be for the disabled
when the demands for accessibility override (e.g. disabled
parking).

c. The contractor agrees that it has obtained or will obtain
identical certification from proposed subcontractors or material
suppliers prior to award of subcontracts or consummation of
material supply agreements of $10,000 or more and that it will
retain such certifications in its files.

IV. PAYMENT OF PREDETERMINED MINIMUM WAGE

(Applicable to all Federal-aid construction contracts exceeding
$2,000 and to all related subcontracts, except for projects located
on roadways classified as local roads or rural minor collectors,
which are exempt.)

1. General:

a. All mechanics and laborers employed or working upon
the site of the work will be paid unconditionally and not less often
than once a week and without subsequent deduction or rebate on
any account [except such payroll deductions as are permitted by
regulations (29 CFR 3) issued by the Secretary of Labor under the
Copeland Act (40 U.S.C. 276c)] the full amounts of wages and
bona fide fringe benefits (or cash equivalents thereof) due at time
of payment. The payment shall be computed at wage rates not
less than those contained in the wage determination of the
Secretary of Labor (hereinafter “the wage determination”) which is
attached hereto and made a part hereof, regardless of any
contractual relationship which may be alleged to exist between the
contractor or its subcontractors and such laborers and mechanics.
The wage determination (including any additional classifications
and wage rates conformed under paragraph 2 of this Section IV
and the DOL poster (WH-1321) or Form FHWA-1495) shall be
posted at all times by the contractor and its subcontractors at the
site of the work in a prominent and accessible place where it can
be easily seen by the workers. For the purpose of this Section,
contributions made or costs reasonably anticipated for bona fide
fringe benefits under Section 1(b)(2) of the Davis-Bacon Act (40
U.S.C. 276a) on behalf of laborers or mechanics are considered
wages paid to such laborers or mechanics, subject to the
provisions of Section IV, paragraph 3b, hereof. Also, for the
purpose of this Section, regular contributions made or costs
incurred for more than a weekly period (but not less often than
quarterly) under plans, funds, or programs, which cover the
particular weekly period, are deemed to be constructively made or
incurred during such weekly period. Such laborers and mechanics
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shall be paid the appropriate wage rate and fringe benefits on the
wage determination for the classification of work actually
performed, without regard to skill, except as provided in
paragraphs 4 and 5 of this Section IV.

b. Laborers or mechanics performing work in more than
one classification may be compensated at the rate specified for
each classification for the time actually worked therein, provided,
that the employer’s payroll records accurately set forth the time
spent in each classification in which work is performed.

c. All rulings and interpretations of the Davis-Bacon Act
and related acts contained in 29 CFR 1, 3, and 5 are herein
incorporated by reference in this contract.

2. Classification:

a. The SHA contracting officer shall require that any
class of laborers or mechanics employed under the contract,
which is not listed in the wage determination, shall be classified in
conformance with the wage determination.

b. The contracting officer shall approve an additional
classification, wage rate and fringe benefits only when the
following criteria have been met:

(1) the work to be performed by the additional
classification requested is not performed by a classification in the
wage determination;

(2) the additional classification is utilized in the area
by the construction industry;

(3) the proposed wage rate, including any bona fide
fringe benefits, bears a reasonable relationship to the wage rates
contained in the wage determination; and

(4) with respect to helpers, when such a
classification prevails in the area in which the work is performed.

c. If the contractor or subcontractors, as appropriate, the
laborers and mechanics (if known) to be employed in the
additional classification or their representatives, and the
contracting officer agree on the classification and wage rate
(including the amount designated for fringe benefits where
appropriate), a report of the action taken shall be sent by the
contracting officer to the DOL, Administrator of the Wage and
Hour Division, Employment Standards Administration,
Washington, D.C. 20210. The Wage and Hour Administrator, or
an authorized representative, will approve, modify, or disapprove
every additional classification action within 30 days of receipt and
so advise the contracting officer or will notify the contracting
officer within the 30-day period that additional time is necessary.

d. In the event the contractor or subcontractors, as
appropriate, the laborers or mechanics to be employed in the
additional classification or their representatives, and the
contracting officer do not agree on the proposed classification and
wage rate (including the amount designated for fringe benefits,
where appropriate), the contracting officer shall refer the
questions, including the views of all interested parties and the
recommendation of the contracting officer, to the Wage and Hour
Administrator for determination.  Said Administrator, or an
authorized representative, will issue a determination within 30
days of receipt and so advise the contracting officer or will notify
the contracting officer within the 30-day period that additional time
is necessary.

e. The wage rate (including fringe benefits where
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appropriate) determined pursuant to paragraph 2c or 2d of this
Section IV shall be paid to all workers performing work in the
additional classification from the first day on which work is
performed in the classification.

3. Payment of Fringe Benefits:

a. Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechanics includes a fringe
benefit which is not expressed as an hourly rate, the contractor or
subcontractors, as appropriate, shall either pay the benefit as
stated in the wage determination or shall pay another bona fide
fringe benefit or an hourly case equivalent thereof.

b. If the contractor or subcontractor, as appropriate, does
not make payments to a trustee or other third person, he/she may
consider as a part of the wages of any laborer or mechanic the
amount of any costs reasonably anticipated in providing bona fide
fringe benefits under a plan or program, provided, that the
Secretary of Labor has found, upon the written request of the
contractor, that the applicable standards of the Davis-Bacon Act
have been met. The Secretary of Labor may require the
contractor to set aside in a separate account assets for the
meeting of obligations under the plan or program.

4. Apprentices and Trainees (Programs of the U.S. DOL)
and Helpers:

a. Apprentices:

(1) Apprentices will be permitted to work at less than
the predetermined rate for the work they performed when they are
employed pursuant to and individually registered in a bona fide
apprenticeship program registered with the DOL, Employment and
Training Administration, Bureau of Apprenticeship and Training, or
with a State apprenticeship agency recognized by the Bureau, or
if a person is employed in his/her first 90 days of probationary
employment as an apprentice in such an apprenticeship program,
who is not individually registered in the program, but who has
been certified by the Bureau of Apprenticeship and Training or a
State apprenticeship agency (where appropriate) to be eligible for
probationary employment as an apprentice.

(2) The allowable ratio of apprentices to journeyman-
level employees on the job site in any craft classification shall not
be greater than the ratio permitted to the contractor as to the
entire work force under the registered program. Any employee
listed on a payroll at an apprentice wage rate, who is not
registered or otherwise employed as stated above, shall be paid
not less than the applicable wage rate listed in the wage
determination for the classification of work actually performed. In
addition, any apprentice performing work on the job site in excess
of the ratio permitted under the registered program shall be paid
not less than the applicable wage rate on the wage determination
for the work actually performed. Where a contractor or
subcontractor is performing construction on a project in a locality
other than that in which its program is registered, the ratios and
wage rates (expressed in percentages of the journeyman-level
hourly rate) specified in the contractor's or subcontractor's
registered program shall be observed.

(3) Every apprentice must be paid at not less than
the rate specified in the registered program for the apprentice’s
level of progress, expressed as a percentage of the journeyman-
level hourly rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance with the
provisions of the apprenticeship program. If the apprenticeship
program does not specify fringe benefits, apprentices must be
paid the full amount of fringe benefits listed on the wage
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determination for the applicable classification. If the Administrator
for the Wage and Hour Division determines that a different
practice prevails for the applicable apprentice classification,
fringes shall be paid in accordance with that determination.

(4) In the event the Bureau of Apprenticeship and
Training, or a State apprenticeship agency recognized by the
Bureau, withdraws approval of an apprenticeship program, the
contractor or subcontractor will no longer be permitted to utilize
apprentices at less than the applicable predetermined rate for the
comparable work performed by regular employees until an
acceptable program is approved.

b. Trainees:

(1) Except as provided in 29 CFR 5.16, trainees will
not be permitted to work at less than the predetermined rate for
the work performed unless they are employed pursuant to and
individually registered in a program which has received prior
approval, evidenced by formal certification by the DOL,
Employment and Training Administration.

(2) The ratio of trainees to journeyman-level
employees on the job site shall not be greater than permitted
under the plan approved by the Employment and Training
Administration. Any employee listed on the payroll at a trainee
rate who is not registered and participating in a training plan
approved by the Employment and Training Administration shall be
paid not less than the applicable wage rate on the wage
determination for the classification of work actually performed. In
addition, any trainee performing work on the job site in excess of
the ratio permitted under the registered program shall be paid not
less than the applicable wage rate on the wage determination for
the work actually performed.

(3) Every trainee must be paid at not less than the
rate specified in the approved program for his/her level of
progress, expressed as a percentage of the journeyman-level
hourly rate specified in the applicable wage determination.
Trainees shall be paid fringe benefits in accordance with the
provisions of the trainee program. If the trainee program does not
mention fringe benefits, trainees shall be paid the full amount of
fringe benefits listed on the wage determination unless the
Administrator of the Wage and Hour Division determines that
there is an apprenticeship program associated with the
corresponding journeyman-level wage rate on the wage
determination which provides for less than full fringe benefits for
apprentices, in which case such trainees shall receive the same
fringe benefits as apprentices.

(4) In the event the Employment and Training
Administration withdraws approval of a training program, the
contractor or subcontractor will no longer be permitted to utilize
trainees at less than the applicable predetermined rate for the
work performed until an acceptable program is approved.

c. Helpers:

Helpers will be permitted to work on a project if the
helper classification is specified and defined on the applicable
wage determination or is approved pursuant to the conformance
procedure set forth in Section 1V.2. Any worker listed on a payroll
at a helper wage rate, who is not a helper under a approved
definition, shall be paid not less than the applicable wage rate on
the wage determination for the classification of work actually
performed.

5. Apprentices and Trainees (Programs of the U.S. DOT):

Apprentices and trainees working under apprenticeship
and skill training programs which have been certified by the
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Secretary of Transportation as promoting EEO in connection with
Federal-aid highway construction programs are not subject to the
requirements of paragraph 4 of this Section IV. The straight time
hourly wage rates for apprentices and trainees under such
programs will be established by the particular programs. The ratio
of apprentices and trainees to journeymen shall not be greater
than permitted by the terms of the particular program.

6. Withholding:

The SHA shall upon its own action or upon written request
of an authorized representative of the DOL withhold, or cause to
be withheld, from the contractor or subcontractor under this
contract or any other Federal contract with the same prime
contractor, or any other Federally-assisted contract subject to
Davis-Bacon prevailing wage requirements which is held by the
same prime contractor, as much of the accrued payments or
advances as may be considered necessary to pay laborers and
mechanics, including apprentices, trainees, and helpers,
employed by the contractor or any subcontractor the full amount
of wages required by the contract. In the event of failure to pay
any laborer or mechanic, including any apprentice, trainee, or
helper, employed or working on the site of the work, all or part of
the wages required by the contract, the SHA contracting officer
may, after written notice to the contractor, take such action as
may be necessary to cause the suspension of any further
payment, advance, or guarantee of funds until such violations
have ceased.

7. Overtime Requirements:

No contractor or subcontractor contracting for any part of
the contract work which may require or involve the employment of
laborers, mechanics, watchmen, or guards (including apprentices,
trainees, and helpers described in paragraphs 4 and 5 above)
shall require or permit any laborer, mechanic, watchman, or guard
in any workweek in which he/she is employed on such work, to
work in excess of 40 hours in such workweek unless such laborer,
mechanic, watchman, or guard receives compensation at a rate
not less than one-and-one-half times his/her basic rate of pay for
all hours worked in excess of 40 hours in such workweek.

8. Violation:

Liability for Unpaid Wages; Liquidated Damages: In the
event of any violation of the clause set forth in paragraph 7 above,
the contractor and any subcontractor responsible thereof shall be
liable to the affected employee for his/her unpaid wages. In
addition, such contractor and subcontractor shall be liable to the
United States (in the case of work done under contract for the
District of Columbia or a territory, to such District or to such
territory) for liguidated damages. Such liquidated damages shall
be computed with respect to each individual laborer, mechanic,
watchman, or guard employed in violation of the clause set forth in
paragraph 7, in the sum of $10 for each calendar day on which
such employee was required or permitted to work in excess of the
standard work week of 40 hours without payment of the overtime
wages required by the clause set forth in paragraph 7.

9. Withholding for Unpaid Wages and Liquidated
Damages:

The SHA shall upon its own action or upon written request
of any authorized representative of the DOL withhold, or cause to
be withheld, from any monies payable on account of work
performed by the contractor or subcontractor under any such
contract or any other Federal contract with the same prime
contractor, or any other Federally-assisted contract subject to the
Contract Work Hours and Safety Standards Act, which is held by
the same prime contractor, such sums as may be determined to
be necessary to satisfy any liabilities of such contractor or
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subcontractor for unpaid wages and liquidated damages as
provided in the clause set forth in paragraph 8 above.

V. STATEMENTS AND PAYROLLS

(Applicable to all Federal-aid construction contracts exceeding
$2,000 and to all related subcontracts, except for projects located
on roadways classified as local roads or rural collectors, which
are exempt.)

1. Compliance with Copeland Regulations (29 CFR 3):

The contractor shall comply with the Copeland
Regulations of the Secretary of Labor which are herein
incorporated by reference.

2. Payrolls and Payroll Records:

a. Payrolls and basic records relating thereto shall be
maintained by the contractor and each subcontractor during the
course of the work and preserved for a period of 3 years from the
date of completion of the contract for all laborers, mechanics,
apprentices, trainees, watchmen, helpers, and guards working at
the site of the work.

b. The payroll records shall contain the name, social
security number, and address of each such employee; his or her
correct classification; hourly rates of wages paid (including rates
of contributions or costs anticipated for bona fide fringe benefits or
cash equivalent thereof the types described in Section 1(b)(2)(B)
of the Davis-Bacon Act); daily and weekly number of hours
worked; deductions made; and actual wages paid. In addition, for
Appalachian contracts, the payroll records shall contain a notation
indicating whether the employee does, or does not, normally
reside in the labor area as defined in Attachment A, paragraph 1.
Whenever the Secretary of Labor, pursuant to Section IV,
paragraph 3b, has found that the wages of any laborer or
mechanic include the amount of any costs reasonably anticipated
in providing benefits under a plan or program described in Section
1(b)(2)(B) of the Davis-Bacon Act, the contractor and each
subcontractor shall maintain records which show that the
commitment to provide such benefits is enforceable, that the plan
or program is financially responsible, that the plan or program has
been communicated in writing to the laborers or mechanics
affected, and show the cost anticipated or the actual cost incurred
in providing benefits. Contractors or subcontractors employing
apprentices or trainees under approved programs shall maintain
written evidence of the registration of apprentices and trainees,
and ratios and wage rates prescribed in the applicable programs.

c. Each contractor and subcontractor shall furnish, each
week in which any contract work is performed, to the SHA
resident engineer a payroll of wages paid each of its employees
(including apprentices, trainees, and helpers, described in Section
IV, paragraphs 4 and 5, and watchmen and guards engaged on
work during the preceding weekly payroll period). The payroll
submitted shall set out accurately and completely all of the
information required to be maintained under paragraph 2b of this
Section V. This information may be submitted in any form
desired. Optional Form WH-347 is available for this purpose and
may be purchased from the Superintendent of Documents
(Federal stock number 029-005-0014-1), U.S. Government
Printing Office, Washington, D.C. 20402. The prime contractor is
responsible for the submission of copies of payrolls by all
subcontractors.

d. Each payroll submitted shall be accompanied by a
“Statement of Compliance,” signed by the contractor or
subcontractor or his/her agent who pays or supervises the
payment of the persons employed under the contract and shall
certify the following:
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(1) that the payroll for the payroll period contains the
information required to be maintained under paragraph 2b of this
Section V and that such information is correct and complete;

(2) that such laborer or mechanic (including each
helper, apprentice, and trainee) employed on the contract during
the payroll period has been paid the full weekly wages earned,
without rebate, either directly or indirectly, and that no deductions
have been made either directly or indirectly from the full wages
earned, other than permissible deductions as set forth in the
Regulations, 29 CFR 3;

(3) that each laborer or mechanic has been paid not
less that [sic] the applicable wage rate and fringe benefits or cash
equivalent for the classification of worked performed, as specified
in the applicable wage determination incorporated into the
contract.

e. The weekly submission of a properly executed
certification set forth on the reverse side of Optional Form WH-
347 shall satisfy the requirement for submission of the “Statement
of Compliance” required by paragraph 2d of this Section V.

f. The falsification of any of the above certifications may
subject the contractor to civil or criminal prosecution under 18
U.S.C. 1001 and 31 U.S.C. 231.

g. The contractor or subcontractor shall make the
records required under paragraph 2b of this Section V available
for inspection, copying, or transcription by authorized
representatives of the SHA, the FHWA, or the DOL, and shall
permit such representatives to interview employees during
working hours on the job. If the contractor or subcontractor fails
to submit the required records or to make them available, the
SHA, the FHWA, the DOL, or all may, after written notice to the
contractor, sponsor, applicant, or owner, take such actions as
may be necessary to cause the suspension of any further
payment, advance, or guarantee of funds. Furthermore, failure to
submit the required records upon request or to make such
records available may be grounds for debarment action pursuant
to 29 CFR 5.12.

VI. RECORD OF MATERIALS, SUPPLIES, AND LABOR

1. On all Federal-aid contracts on the National Highway
System, except those which provide solely for the installation of
protective devices at railroad grade crossings, those which are
constructed on a force account or direct labor basis, highway
beautification contracts, and contracts for which the total final
construction cost for roadway and bridge is less than $1,000,000
(23 CFR 635) the contractor shall:

a. Become familiar with the list of specific materials and
supplies contained in Form FHWA-47, “Statement of Materials
and Labor Used by Contractor of Highway Construction Involving
Federal Funds,” prior to the commencement of work under this
contract.

b. Maintain a record of the total cost of all materials and
supplies purchased for and incorporated in the work, and also of
the quantities of those specific materials and supplies listed on
Form FHWA-47, and in the units shown on Form FHWA-47.

c. Furnish, upon the completion of the contract, to the
SHA resident engineer on Form FHWA-47 together with the data
required in paragraph 1b relative to materials and supplies, a final
labor summary of all contract work indicating the total hours
worked and the total amount earned.

2. At the prime contractor’'s option, either a single report
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covering all contract work or separate reports for the contractor
and for each subcontract shall be submitted.

VIL. SUBLETTING OR ASSIGNING THE CONTRACT

1. The contractor shall perform with its own organization
contract work amounting to not less than 30 percent (or a greater
percentage if specified elsewhere in the contract) of the total
original contract price, excluding any specialty items designated
by the State. Specialty items may be performed by subcontract
and the amount of any such specialty items performed may be
deducted from the total original contract price before computing
the amount of work required to be performed by the contractor’s
own organization (23 CFR 635).

a. “Its own organization” shall be construed to include
only workers employed and paid directly by the prime contractor
and equipment owned or rented by the prime contractor, with or
without operators. Such term does not include employees or
equipment of a subcontractor, assignee, or agent of the prime
contractor.

b. “Specialty Items” shall be construed to be limited to
work that requires highly specialized knowledge, abilities, or
equipment not ordinarily available in the type of contracting
organizations qualified and expected to bid on the contract as a
whole and in general are to be limited to minor components of the
overall contract.

2. The contract amount upon which the requirements set
forth in paragraph 1 of Section VII is computed includes the cost
of material and manufactured products which are to be purchased
or produced by the contractor under the contract provisions.

3. The contractor shall furnish (a) a competent
superintendent or supervisor who is employed by the firm, has full
authority to direct performance of the work in accordance with the
contract requirements, and is in charge of all construction
operations (regardless of who performs the work) and (b) such
other of its own organizational resources (supervision,
management, and engineering services) as the SHA contracting
officer determines is necessary to assure the performance of the
contract.

4. No portion of the contract shall be sublet, assigned or
otherwise disposed of except with the written consent of the SHA
contracting officer, or authorized representative, and such
consent when given shall not be construed to relieve the
contractor of any responsibility for the fulfilment of the contract.
Written consent will be given only after the SHA has assured that
each subcontract is evidenced in writing and that it contains all
pertinent provisions and requirements of the prime contract.

VIIl.  SAFETY: ACCIDENT PREVENTION

1. In the performance of this contract the contractor shall
comply with all applicable Federal, State, and local laws
governing safety, health, and sanitation (23 CFR 635). The
contractor shall provide all safeguards, safety devices and
protective equipment and take any other needed actions as it
determines, or as the SHA contracting officer may determine, to
be reasonably necessary to protect the life and health of
employees on the job and the safety of the public and to protect
property in connection with the performance of the work covered
by the contract.

2. It is a condition of this contract, and shall be made a
condition of each subcontract, which the contractor enters into
pursuant to this contract, that the contractor and any
subcontractor shall not permit any employee, in performance of
the contract, to work in surroundings or under conditions which
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are unsanitary, hazardous or dangerous to his/her health or
safety, as determined under construction safety and health
standards (29 CFR 1926) promulgated by the Secretary of Labor,
in accordance with Section 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 333).

3. Pursuant to 29 CFR 1926.3, it is a condition of this
contract that the Secretary of Labor or authorized representative
thereof, shall have right of entry to any site of contract
performance to inspect or investigate the matter of compliance
with the construction safety and health standards and to carry out
the duties of the Secretary under Section 107 of the Contract
Work Hours and Safety Standards Act (40 U.S.C. 333).

IX. FALSE STATEMENTS CONCERNING HIGHWAY
PROJECTS

In order to assure high quality and durable construction in
conformity with approved plans and specifications and a high
degree of reliability on statements and representations made by
engineers, contractors, suppliers, and workers on Federal-aid
highway projects, it is essential that all persons concerned with
the project perform their functions as carefully, thoroughly, and
honestly as possible. Willful  falsification, distortion, or
misrepresentation with respect to any facts related to the project
is a violation of Federal law. To prevent any misunderstanding
regarding the seriousness of these and similar acts, the following
notice shall be posted on each Federal-aid highway project (23
CFR 635) in one or more places where it is readily available to all
persons concerned with the project:

NOTICE TO ALL PERSONNEL ENGAGED ON FEDERAL-AID
HIGHWAY PROJECTS

18 U.S.C. 1020 reads as follows:

“Whoever, being an officer, agent, or employee of the United
States, or of any State or Territory, or whoever, whether a person,
association, firm, or corporation, knowingly makes any false
statement, false representation, or false report as to the
character, quality, quantity, or cost of the material used or to be
used, or the quantity or quality of the work performed or to be
performed, or the cost thereof in connection with the submission
of plans, maps, specifications, contracts, or costs of construction
on any highway or related project submitted for approval to the
Secretary of Transportation; or

Whoever knowingly makes any false statement, false
representation, false report or false claim with respect to the
character, quality, quantity, or cost of any work performed or to be
performed, or materials furnished or to be furnished, in connection
with the construction of any highway or related project approved
by the Secretary of Transportation; or

Whoever knowingly makes any false statement or false
representation as to material fact in any statement, certificate, or
report submitted pursuant to provisions of the Federal-aid Roads
Act approved July 1, 1916, (39 Stat. 355), as amended and
supplemented;

Shall be fined not more that [sic] $10,000 or imprisoned not
more than 5 years or both.”

X. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL
WATER POLLUTION CONTROL ACT

(Applicable to all Federal-aid construction contracts and to all
related subcontracts of $100,000 or more.)
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By submission of this bid or the execution of this contract, or
subcontract, as appropriate, the bidder, Federal-aid construction
contractor, or subcontractor, as appropriate, will be deemed to
have stipulated as follows:

1. That any facility that is or will be utilized in the
performance of this contract, unless such contract is exempt
under the Clean Air Act, as amended (42 U.S.C. 1857 et seq., as
amended by Pub.L. 91-604), and under the Federal Water
Pollution Control Act, as amended (33 U.S.C. 1251 et seq., as
amended by Pub.L. 92-500), Executive Order 11738, and
regulations in implementation thereof (40 CFR 15) is not listed, on
the date of contract award, on the U.S. Environmental Protection
Agency (EPA) List of Violating Facilities pursuant to 40 CFR
15.20.

2. That the firm agrees to comply and remain in compliance
with all the requirements of Section 114 of the Clean Air Act and
Section 308 of the Federal Water Pollution Control Act and all
regulations and guidelines listed thereunder.

3. That the firm shall promptly notify the SHA of the receipt of
any communication from the Director, Office of Federal Activities,
EPA, indicating that a facility that is or will be utilized for the
contract is under consideration to be listed on the EPA List of
Violating Facilities.

4. That the firm agrees to include or cause to be included the
requirements of paragraph 1 through 4 of this Section X in every
nonexempt subcontract, and further agrees to take such action as
the government may direct as a means of enforcing such
requirements.

XL CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOLUNTARY EXCLUSION

1. Instructions for Certification — Primary Covered
Transactions:

(Applicable to all Federal-aid contracts — 49 CFR 29)

a. By signing and submitting this proposal, the
prospective primary participant is providing the certification set out
below.

b. The inability of a person to provide the certification set
out below will not necessarily result in denial of participation in
this covered transaction. The prospective participant shall submit
an explanation of why it cannot provide the certification set out
below. The certification or explanation will be considered in
connection with the department or agency’'s determination
whether to enter into this transaction. However, failure of the
prospective primary participant to furnish a certification or an
explanation shall disqualify such a person from participation in
this transaction.

c. The certification in this clause is a material
representation of fact upon which reliance was placed when the
department or agency determined to enter into this transaction. If
it is later determined that the prospective primary participant
knowingly rendered an erroneous certification, in addition to other
remedies available to the Federal Government, the department or
agency may terminate this transaction for cause of default.

d. The prospective primary participant shall provide
immediate written notice to the department or agency to whom
this proposal is submitted if any time the prospective primary
participant learns that its certification was erroneous when
submitted or has become erroneous by reason of changed
circumstances.

e. The terms “covered transaction,” “debarred,”
“suspended,” ‘“ineligible,” “lower tier covered transaction,”
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“participant,” “person,” “primary covered transaction,” “principal,”
“proposal,” and “voluntarily excluded,” as used in this clause,
have the meanings set out in the Definitions and Coverage
sections of rules implementing Executive Order 12549. You may
contact the department or agency to which this proposal is
submitted for assistance in obtaining a copy of those regulations.

f. The prospective primary participant agrees by
submitting this proposal that, should the proposed covered
transaction be entered into, it shall not knowingly enter into any
lower tier covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded from
participation in this covered transaction, unless authorized by the
department or agency entering into this transaction.

g. The prospective primary participant further agrees by
submitting this proposal that it will include the clause titled
“Certification Regarding Debarment, Suspension, Ineligibility and
Voluntary Exclusion-Lower Tier Covered Transaction,” provided
by the department or agency entering into this covered
transaction, without modification, in all lower tier covered
transactions and in all solicitations for lower tier covered
transactions.

h. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows
that the certification is erroneous. A participant may decide the
method and frequency by which it determines the eligibility of its
principals. Each participant may, but is not required to, check the
nonprocurement portion of the “Lists of Parties Excluded From
Federal Procurement or Nonprocurement
Programs” (Nonprocurement List) which is compiled by the
General Services Administration.

i. Nothing contained in the foregoing shall be construed
to require establishment of a system of records in order to render
in good faith the certification required by this clause. The
knowledge and information of participant is not required to exceed
that which is normally possessed by a prudent person in the
ordinary course of business dealings.

j. Except for transactions authorized under paragraph f
of these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other
remedies available to the Federal Government, the department or
agency may terminate this transaction for cause or default.

Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion—Primary Covered Transactions

1. The prospective primary participant certifies to the best of
its knowledge and belief, that it and its principals:

a. Are not presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from
covered transactions by any Federal department or agency;

b. Have not within a 3-year period preceding this
proposal been convicted of or had a civil judgement rendered
against them for commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing a
public (Federal, State or local) transaction or contract under a
public transaction; violation of Federal or State antitrust statutes
or commission of embezzlement, theft, forgery, bribery,
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falsification or destruction of records, making false statements, or
receiving stolen property;

c. Are not presently indicted for or otherwise criminally or
civilly charged by a governmental entity (Federal, State or local)
with commission of any of the offenses enumerated in paragraph
1b of this certification; and

d. Have not within a 3-year period preceding this
application/proposal had one or more public transactions
(Federal, State or local) terminated for cause or default.

2. Where the prospective primary participant is unable to
certify to any of the statements in this certification, such
prospective participant shall attach an explanation to this
proposal.

2. Instructions for Certification — Lower Tier Covered
Transactions:

(Applicable to all subcontracts, purchase orders and other
lower tier transactions of $25,000 or more — 49 CFR 29)

a. By signing and submitting this proposal, the
prospective lower tier is providing the certification set out below.

b. The certification in this clause is a material
representation of fact upon which reliance was placed when this
transaction was entered into. If it is later determined that the
prospective lower tier participant knowingly rendered an
erroneous certification, in addition to other remedies available to
the Federal Government, the department, or agency with which
this transaction originated may pursue available remedies,
including suspension and/or debarment.

c. The prospective lower tier participant shall provide
immediate written notice to the person to which this proposal is
submitted if at any time the prospective lower tier participant
learns that its certification was erroneous by reason of changed
circumstances.

d. The terms “covered ftransaction,” “debarred,”
“suspended,” ‘“ineligible,” “primary covered transaction,”
“participant,” “person,” “principal,” “proposal,” and “voluntarily
excluded,” as used in this clause, have the meanings set out in
the Definitions and Coverage sections of rules implementing
Executive Order 12549. You may contact the person to which
this proposal is submitted for assistance in obtaining a copy of
those regulations.

e. The prospective lower tier participant agrees by
submitting this proposal that, should the proposed covered
transaction be entered into, it shall not knowingly enter into any
lower tier covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded from
participation in this covered transaction, unless authorized by the
department or agency with which this transaction originated.

f. The prospective lower tier participant further agrees by
submitting this proposal that it will include this clause titled
“Certification Regarding Debarment, Suspension, Ineligibility and
Voluntary Exclusion-Lower Tier Covered Transaction,” without
modification, in all lower tier covered transactions and in all
solicitations for lower tier covered transactions.

g. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows
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that the certification is erroneous. A participant may decide the
method and frequency by which it determines the eligibility of its
principals. Each participant may, but is not required to, check the
Nonprocurement List.

h. Nothing contained in the foregoing shall be construed
to require establishment of a system of records in order to render
in good faith the certification required by this clause. The
knowledge and information of participant is not required to exceed
that which is normally possessed by a prudent person in the
ordinary course of business dealings.

i. Except for transactions authorized under paragraph e
of these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other
remedies available to the Federal Government, the department or
agency with which this transaction originated may pursue
available remedies, including suspension and/or debarment.

Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion—Lower Tier Covered Transactions:

1. The prospective lower tier participant certifies, by
submission of this proposal, that neither it nor its principals is
presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in
this transaction by any Federal department or agency.

2. Where the prospective lower tier participant is unable to
certify to any of the statements in this certification, such
prospective participant shall attach an explanation to this
proposal.

XIl. CERTIFICATION REGARDING USE OF CONTRACT
FUNDS FOR LOBBYING

(Applicable to all Federal-aid construction contracts and to all
related subcontracts which exceed $100,000 — 49 CFR 20)

1. The prospective participant certifies, by signing and
submitting this bid or proposal, to the best of his or her knowledge
and belief, that:

a. No Federal appropriated funds have been paid or will
be paid, by or on behalf of the undersigned, to any person for
influencing or attempting to influence an officer or employee of
any Federal agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of Congress
in connection with the awarding of any Federal contract, the
making of any Federal grant, the making of any Federal loan, the
entering into of any cooperative agreement, and the extension,
continuation, renewal, amendment, or modification of any Federal
contract, grant, loan, or cooperative agreement.

b. If any funds other than Federal appropriated funds
have been paid or will be paid to any person for influencing or
attempting to influence an officer or employee of any Federal
agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or cooperative
agreement, the undersigned shall complete and submit Standard
Form-LLL, “Disclosure Form to Report Lobbying,” in accordance
with its instructions.
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2. This certification is a material representation of fact upon
which reliance was placed when this transaction was made or
entered into. Submission of this certification is a prerequisite for
making or entering into this transaction imposed by 31 U.S.C.
1352. Any person who fails to file the required certification shall
be subject to a civil penalty of not less than $10,000 and not more
than $100,000 for each such failure.

3. The prospective participant also agrees by submitting his
or her bid or proposal that he or she shall require that the
language of this certification be included in all lower tier
subcontracts, which exceed $100,000 and that all such recipients
shall certify and disclose accordingly.

ATTACHMENT A — EMPLOYMENT PREFERENCE FOR
APPALACHIAN CONTRACTS
(Applicable to Appalachian contracts only.)

1. During the performance of this contract, the contractor
undertaking to do work which is, or reasonably may be, done as
on-site work, shall give preference to qualified persons who
regularly reside in the labor area as designated by the DOL
wherein the contract work is situated, or the subregion, or the
Appalachian counties of the State wherein the contract work is
situated, except:

a. To the extent that qualified persons regularly residing
in the area are not available.

b. For the reasonable needs of the contractor to employ
supervisory or specially experienced personnel necessary to
assure an efficient execution of the contract work.

c. For the obligation of the contractor to offer
employment to present or former employees as the result of a
lawful collective bargaining contract, provided that the number of
nonresident persons employed under this subparagraph 1c shall
not exceed 20 percent of the total number of employees
employed by the contractor on the contract work, except as
provided in subparagraph 4 below.

2. The contractor shall place a job order with the State
Employment Service indicating (a) the classifications of the
laborers, mechanics and other employees required to perform the
contract work, (b) the number of employees required in each
classification, (c) the date on which he estimates such employees
will be required, and (d) any other pertinent information required
by the State Employment Service to complete the job order form.
The job order may be placed with the State Employment Service
in writing or by telephone. If during the course of the contract
work, the information submitted by the contractor in the original
job order is substantially modified, he shall promptly notify the
State Employment Service.

3. The contractor shall give full consideration to all qualified
job applicants referred to him by the State Employment Service.
The contractor is not required to grant employment to any job
applicants who, in his opinion, are not qualified to perform the
classification of work required.

4. If, within 1 week following the placing of a job order by the
contractor with the State Employment Service, the State
Employment Service is unable to refer any qualified job applicants
to the contractor, or less than the number requested, the State
Employment Service will forward a certificate to the contractor
indicating the unavailability of applicants. Such certificate shall be
made a part of the contractor’'s permanent project records. Upon
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receipt of this certificate, the contractor may employ persons who
do not normally reside in the labor area to fill positions covered by
the certificate, notwithstanding the provisions of subparagraph 1c
above.

5. The contractor shall include the provisions of Sections 1
through 4 of this Attachment A in every subcontract for work
which is, or reasonably may be, done as on-site work.
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January 6, 2009
WEST VIRGINIA DEPARTMENT OF TRANSPORTATION

DIVISION OF HIGHWAYS
SPECIAL PROVISION
FOR
REQUIRED CONTRACT PROVISIONS FEDERAL-AID CONSTRUCTION
CONTRACTS

FORM FHWA-1273 (Rev 3-94) Section V. STATEMENTS
AND PAYROLL—2. b.

DELETE THE FOLLOWING FROM THE FIRST SENTENCE OF SECTION V.
2.b.:

b. The payroll records shall contain the name, social security number, and
addresses of each such employee; ...

REPLACE WITH THE FOLLOWING:

b. The payroll records shall contain only an individually identifying number for
each employee; ...
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CONTRACTOR CERTIFICATIONS

The following certification forms must be completed by
the contractor and submitted to the Project Sponsor with their
bid package. Failure to do so prior to the bid opening will
cause the contractor to be disqualified.

Please note the affidavit must be sworn to before a notary
public who must affix their seal thereto (seal required, see
Sections I and J).

Project Sponsor is responsible to insure the completed

certification forms are included with the bid packages
submitted to the Sponsor prior to the bid opening.
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August 12, 2008

CONTRACTOR CERTIFICATIONS

STATE PROJECT

FEDERAL PROJECT

FOR

BIDDING REQUIREMENTS AND CONDITIONS

CONTRACTOR’S DRUG-FREE WORKPLACE POLICY

Each Contractor submitting a bid must include with the bid, on a form provided by the Project
Sponsor, an affidavit that the Contractor implements and maintains a written drug-free workplace policy
which meets the requirements of Article 1D, Chapter 21 of the Official Code of West Virginia, as
amended. The successful bidder must submit a copy of its drug-free workplace policy within ten (10)
days following the letting and prior to the awarding of the contract. Any successful bidder who fails to
submit the policy within the specified time limit will risk forfeiture of his/her proposal guaranty bond.

The successful bidder must also insure that its subcontractors implement and maintain a written
drug-free workplace policy complying with Article 1D, a copy of which must be submitted to the Project
Sponsor by the Contractor prior to the start of the subcontract work. The contract may be terminated if
the Contractor:

Fails to implement its policy;

Fails to provide information regarding implementation of the policy at the request of the Project
Sponsor; or,

Provides to the Project Sponsor false information regarding the policy.

A clearly legible copy of the written drug-free workplace policy must be kept posted in a
prominent and easily accessible place at the project site by each contractor subject to the provisions of
Article 1D.

Every contractor shall keep an accurate record showing the names, occupation and safety-
sensitive status of all employees, in connection with the construction on the project, and showing any
drug tests or alcohol tests performed and employee education and supervisor training received, which
record shall be open at all reasonable hours for inspection by the Project Sponsor. The Contractor must
preserve these records for three years after completion and acceptance of the project.

All drug testing information specifically related to individual employees is confidential and
should be treated as such by anyone authorized to review or compile program records.
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NOTICE TO CONTRACTORS

PLEASE READ AND COMPLETE SECTIONS A THROUGH K. THIS DOCUMENT MUST BE
EXECUTED BY CONTRACTOR FOR ACCEPTANCE OF THIS PROPOSAL. SIGNATURE ON
PAGE 5 REPRESENTS CONTRACTOR'S UNDERSTANDING AND INTENTION TO COMPLY
WITH ALL DOCUMENTS CONTAINED IN THIS PROPOSAL.

STATE OF )

COUNTY OF , To-Wit:

1, )
(Name of Company)

the contractor , subcontractor , supplier ,

on Project No(s). )

in County(s), West Virginia,

by Title: 5
(Name of Authorized Representative)

being duly sworn do depose, say and certify that:
Section A: FREE COMPETITIVE BIDDING AFFIDAVIT

That said person, firm, Association or Corporation, has not, either directly or indirectly, entered into any
agreement, participated in any collusion, or otherwise taken any action in restraint of free competitive bidding in
connection with the submitted bid or contract.

Section B: CERTIFICATION WITH REGARD TO THE PERFORMANCE OF PREVIOUS
CONTRACTS OR SUBCONTRACTS SUBJECT TO THE EQUAL OPPORTUNITY
CLAUSE AND THE FILING OF REQUIRED REPORTS (FEDERAL AID ONLY)

That said person, firm, Association or Corporation has , has not , participated in a previous contract or
subcontract subject to the equal opportunity clause, as required by Executive Orders 10925, 11114, or 11246, and
that said person, firm, Association or Corporation has , has not , filed with the Joint Reporting

Committee, the Director of the Office of Federal Contract Compliance, a Federal Government contracting or
administering agency, or the former President's Committee on Equal Employment Opportunity, all reports due
under the applicable filing requirements.

NOTE: The above certification is required by the Equal Employment Opportunity Regulations of the
Secretary of Labor (41 CFR 60-1.7(b) (1)), and must be submitted by bidders and proposed subcontracts
which are subject to the equal opportunity clause. Contracts and subcontracts which are exempt from the
equal opportunity clause are set forth in 41 CFR 60-1.5. (Generally only contracts or subcontracts of
$10,000 or under are exempt.)

Currently, Standard Form 100 (EEO-1) is the only report required by the Executive Orders or their
implementing regulations.

Proposed prime contractors and subcontractors who have participated in a previous contract or
subcontract subject to the Executive Orders and have not filed the required reports should note that 41
CFR 60-1.7(b) (1) prevents the award of contracts and subcontracts unless such contractor submits a
report covering the delinquent period or such other period specified by the Federal Highway
Administration or by the Director, Office of Federal Contract Compliance, U. S. Department of Labor.
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Section D: ASSURANCE REQUIREMENT REGARDING EQUAL EMPLOYMENT
OPPORTUNITY FOR VENDORS, SUPPLIERS AND CONTRACTORS
ENGAGED IN COMMERCIAL TRANSACTIONS WITH THE
PROJECT SPONSOR.

Any firm desiring to avail itself of the benefits of engaging in commercial transactions with the Project Sponsor
hereby agrees to:

(1) give assurances that all employment and personnel practices will be conducted without
regard to race, color, sex, creed or national origin.

) include in all recruitment advertisement the following wording: "An Equal
Opportunity Employer".
Section E: COMPLETION DATE (OPTIONAL - It is recommended that this statement or a similar

statement be included in the Contractor Certifications, however, it is not required.)

Construction under the above proposal and calculation of working time will begin no later than calendar days after notice

to proceed, and will be completed by date of

It is agreed that time is of the essence for this contract, and that I(we) will, in the event of my(our) failure to
complete the contract within the time limited named, reimburse the Project Sponsor an amount to be determined by
the said Project Sponsor as sufficient to cover fully any additional demonstrable costs incurred by the Project
Sponsor because of such failure, including extra engineering costs, unless covered by a Liquidated Damage Clause
for this project.

Section F: CERTIFICATE OF COMPLIANCE INVOLVING THE SUPPLYING
OF ALUMINUM, GLASS, STEEL OR IRON PRODUCTS

We have complied and shall continue to comply with the provisions of Chapter 5. Article 19, of the Official West
Virginia code, 1931, as amended, which statute is incorporated herein by reference and the applicable
specifications, involving Domestic Aluminum, Glass, and Iron in Public Works Projects. We have also complied
and shall continue to comply with the provisions of Chapter 5A, Article 3, Section 56 of the West Virginia code,
1931, as amended, which statute is incorporated herein by reference and the applicable specifications, involving
Domestic Steel Products in State Supported Projects.

Section G: BLANK

Section H: WEST VIRGINIA CONTRACTOR LICENSING ACT CHAPTER 21 ARTICLE 11 CODE OF

WEST VIRGINIA' LICENSE NUMBER

! Refer to Specification 102.6
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Section I: DRUG AND ALCOHOL FREE WORKPLACE

State of West Virginia
DRUG FREE WORKPLACE CONFORMANCE AFFIDAVIT
West Virginia Code §21-1D-5

STATE OF WEST VIRGINIA,

COUNTY OF , TO-WIT:

I , after being first duly sworn, depose and state as
follows:

1. I am an employee of ; and,

(Company Name)

2. I do hereby attest that

(Company Name)

maintains a valid written drug free workplace policy and that such policy is in
compliance with West Virginia Code §21-1D-5.

The above statements are sworn to under the penalty of perjury.

(Company Name)

By:

Title:

Date:

Taken, subscribed and sworn to before me this day of

My Commission expires

(Seal)

(Notary Public)

THIS AFFIDAVIT MUST BE SUBMITTED WITH THE BID IN ORDER TO COMPLY
WITH WV CODE PROVISIONS. FAILURE TO INCLUDE THE AFFIDAVIT WITH THE
BID SHALL RESULT IN DISQUALIFICATION OF THE BID.

Jan 2009
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Section J: ADDENDA (Project Sponsor to include this statement if addendums exist.)

I hereby acknowledge receipt of the following checked addendum(s) and have made the necessary revisions to the contractor's
proposal, plans and/or specifications, or other applicable documents and have considered the addendum(s) in the calculation of
my bid.

ADDENDUM NUMBERS: 1 __2_ 3 _ 4 __ 5 _ .1 further acknowledge that failure to confirm receipt of the addendum(s)
will cause my proposal to be rejected.

Section K:  IF AN INDIVIDUAL, SIGN BELOW:

(Name) (Street and Post Office Address)

IF AN INDIVIDUAL DOING BUSINESS UNDER A TRADE NAME SIGN BELOW:

(Trade Name) (Street and Post Office Address)

Sole Owner By

IF A PARTNERSHIP, SIGN BELOW:

(Name of Partnership) (Street and Post Office Address)
By

(Authorized Partner) (Street and Post Office Address)

IF A JOINT BID, SIGN BELOW:

(Name of Corporation) (Name of Corporation)
Incorporated under the laws of the Incorporated under the laws of the
State of 1 State of
By By

(Title of Officer) (Title of Officer)
(Street and Post Office Address) (Street and Post Office Address)

IF A CORPORATION, SIGN BELOW:

(Name of Corporation)

Incorporated under the laws of the State of

By

(Street and Post Office Address) (Title of Officer Signing)
ACKNOWLEDGMENT, MUST BE NOTARIZED:

Taken, subscribed and sworn to before me this day of , 20

My Commission Expires
Notary Seal is required

Notary Public
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HIGH VISIBILITY SAFETY APPAREL

As of November 24, 2008, the Code of Federal Regulations requires
the use of “high-visibility safety apparel” for workers who are working
within the rights-of-way of Federal-aid highways. The Federal Highway
Administration, the Agency that makes funding available for Scenic Byways,
Safe Routes To School, Transportation Enhancement, and Recreational
Trails projects, is taking this action to decrease the likelihood of fatalities or
injuries to workers on foot who are exposed either to vehicular traffic or to
construction vehicles and equipment in use within the rights-of-way of
Federal-aid highways.

High visibility is one of the most significant needs for workers who
must perform tasks near moving vehicles or equipment; please note that
this requirement applies both to paid and to unpaid workers within the
rights-of-way. Please make certain that any volunteers or force account
workers involved with your project be supplied with and utilize the
recommended apparel and that any contractors involved supply their
workers with the same.

For the purposes of this requirement, high-visibility safety apparel is
defined as “personal protective safety clothing that is intended to provide
conspicuity during both daytime and nighttime,” and that meets the
Performance Class 2 or 3 requirements of ANSI/ISEA107-2004 publication
entitled "American National Standard for High-Visibility Safety Apparel and
Headware.” This publication is on file at the National Archives and Records
Administration. It is also available for purchase from the International
Safety Equipment Association (ISEA) at 1901 N. Moore Street, Suite 808,

Arlington, Virginia 22209, http://www/safetyequipment.org.

E.E.O./AFFIRMATIVE ACTION EMPLOYER
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NOTE FOR CONSTRUCTION
CONTRACTS:

All construction must be performed in
compliance with applicable State and/or Federal
laws and regulations.

The predetermined Davis-Bacon wage rates must
be paid to all workers on projects that are located
on the Right-of-Way of a Federal Aid Highway
and exceed $2.000 in total cost.

Projects not subject to Davis-Bacon rates are
required to follow prevailing wage rates
established by the West Virginia Division of
Labor.

If both wage rates apply, then the higher of the
two must be paid.

It is the Sponsor’s responsibility to ensure

proper wages are being paid by the
contractor.
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MINIMUM WAGE DETERMINATIONS

The West Virginia Division of Labor Wage Rates and Prevailing Wage Classification
Work Descriptions in effect at the time of the bid opening will become a part of the contract
documents. The Contractor must post the West Virginia Division of Labor Wage Rates on the
jobsite at a location accessible to employees.

The West Virginia Division of Labor Wage Rates may be found posted at the Division’s
Internet website www.wvlabor.org by choosing the “Wage & Hour” icon, then select
“Prevailing Wage Rates” under the heading “Administrative Law,” then select the
appropriate year of wage rates.

A printed version can be obtained from the West Virginia Division of Labor at the
following address:

West Virginia Division of Labor
Building 6, Room 749-B
1900 Kanawha Boulevard, East
Charleston, West Virginia 25305-0570

If the Proposal contains U.S. Department of Labor Wage Rates and the wage rates
established by the West Virginia Division of Labor, the minimum wage paid shall be the higher
rate for each job classification.

The Prevailing Wage Classification Work Descriptions may be found posted at the
Division’s Internet website www.wvlabor.org by choosing the “Wage & Hour” icon and
selecting “Links,” then select “WV Secretary of State,” then under “Administrative Law”
select “See All,” then “Prevailing Wage Rates,” then select “Definitions” or a printed version
can be obtained from the West Virginia Division of Labor at the address listed above.
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REVISED JANUARY 22, 2001
Lof5 JUNE 6, 1978

WEST VIRGINIA DEPARTMENT OF TRANSPORTATION
D1vISION OF HIGHWAYS

Special Provision
For
Application of the Standard of Comparison

“PROJECTS OF A SIMILAR CHARACTER”
Under The Davis-Bacon and Related Acts

The purpose of this Special Provision is to set forth present policies of the U.S. Department of
Labor, Wage and Hour Division with regard to the determination of “projects of a character
similar to the contract work” for wage determination purposes. Generally, construction projects
are classified as either Building, Heavy, Highway or Residential. Below are descriptions of these
classifications with an illustrative listing of the kinds of projects that are generally included within
the classification. The West Vitrginia Department of Transportation/Division of Highways as well
as the Wage and Hour Division, Employment Standards Administration, U.S. Department of
Labor will utilize these descriptions and illustrations in carrying out their responsibilities, to insure a
uniform and consistent administration of the Davis-Bacon and related prevailing wage statutes.
Note, however, that the descriptions and illustrations are guides. The Department of
Transportation/Division of Highways will seek a determination from the Department of Labor on
close questions or when the appropriate classification is in dispute. In making this determination
where a project does not readily fall within any category, the Department of Labor may consider
wages being paid on analogous projects as an indication of the proper category. As stated by the
Wage Appeals Board in WAB Case No. 77-23, dated December 30, 1977: “Wages, however, are
only one indication. It is also necessary to look at other characteristics of the project, including the
construction techniques, the material and equipment being used on the project, the type of skills
called for on the project work and other similar factors which would indicate the proper category
of construction.”

1Generally, for wage determination purposes, a project consists of all construction necessary to complete a facility
regardless of the number of contracts involved so long as all contracts awarded are closely related in purpose, time
and place. For example, demolition or site work preparatory to building construction is considered a part of the
building project for wage determination purposes. Where a project, such as a water and sewage treatment plant,
includes construction items that in themselves would be otherwise classified, a multiple classification may be
justified if such construction items are a substantial part of the project. Further, however, a separate classification
would not apply if such construction items are merely incidental to the total project to which they are closely
related in function. For example, water or sewer line work, which is a part of a building project, would not
generally be separately classified. Where construction is “incidental” in function, twenty percent (20%) of project
cost is used as a rough guide for determining when construction is also “incidental” in amount to the overall
project.

Page 135 October 2010



2 of 5

Building Construction

Building Construction generally is the construction of sheltered enclosures with walk-in access for
the purpose of housing persons, machinery, equipment, or supplies. It includes all construction of
such structures; the installation of utilities and the installation of equipment, both above and below
grade level, as well as incidental grading, utilities and paving. Additionally, such structures need not
be “habitable” to be building construction. The installation of heavy machinery and/or equipment
does not generally change the project’s character as a building.

Examples

Alternations and additions to buildings
Apartment buildings (five stores and above)
Arenas (enclosed)

Auditoriums

Automobile parking garages
Banks and financial buildings
Barracks

Churches

City Halls

Civic Centers

Commercial Buildings

Detention facilities

Dormitories

Farm buildings

Fire stations

Hospitals

Hotels

Industrial buildings

Institutional buildings

Libraries

Mausoleums

Motels

Museums

Nursing and convalescent facilities
Office buildings

Out-patient clinics

Passenger and freight terminal buildings
Police stations

Post offices

Power plants

Prefabricated buildings
Remodeling buildings

Renovating buildings

Repairing buildings

Restaurants

October 2010 Page 136



30f5

Schools

Service stations

Shopping centers

Stores

Subway stations

Theaters

Warehouses

Water and sewage treatment plants (buildings only)

Residential Construction

Residential projects for Davis-Bacon purposes are those involving the construction, alteration, or
repair of single family houses or apartment buildings of no more than four (4) stories in height.
This includes all incidental items such as site work, parking areas, utilities, streets and sidewalks.

Examples

Town or row houses

Apartment buildings (four stories or less)
Single family houses

Mobile home developments
Multi-family houses

Married student housing

Heavy Construction

Heavy projects are those projects that are not property classified as either “building”, “highway”, or
“residential”. Unlike these classifications, heavy construction is not a homogenous classification.
Because of this catchall nature, projects within the heavy classification may sometimes be
distinguished on the basis of their particular project characteristics, and separate schedules issued.
For example, separate schedules may be issued for dredging projects, water and sewer line projects,
dams, major bridges, and flood control projects.

Examples

Antenna towers

Bridges (major bridges designed for commercial navigation)
Breakwaters

Caissons (other than building or highway)

Canals

Channels

Channel cut-offs

Chemical complexes or facilities (other than buildings)
Cofferdams

Coke ovens

Dams
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Demolition (not incidental to construction)

Dikes

Docks

Drainage projects

Dredging projects

Electrification projects (outdoor)

Flood control projects

Industrial incinerators (other than building)
Irrigation projects

Jetties

Kilns

Land drainage (not incidental to other construction)
Land leveling (not incidental to other construction)
Land reclamation

Levees

Locks, waterways

Oil refineries (other than buildings)

Pipe lines

Ponds

Pumping stations (prefabricated drip-in unites—not buildings)
Railroad construction reservoirs

Revetments

Sewage collection and disposal lines

Sewers (sanitary, storms, etc.)

Shoreline maintenance

Ski tows

Storage tanks

Swimming pools (outdoor)

Subways (other than buildings)

Tipples

Tunnels

Unsheltered piers and wharves

Viaducts (other than highway)

Water mains

Waterway construction

Water supply lines (not incidental to building)
Water and sewage treatment plants (other than buildings)
Wells

Highway Construction

Highway projects include the construction, alteration or repair of roads, streets, highways, runways,
taxiways, alleys, trails, paths, parking areas, and other similar projects not incidental to building or
heavy construction.
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Examples

Alleys

Base courses

Bituminous treatments

Bridle paths

Concrete pavement

Curbs

Excavation and embankment (for road construction)
Fencing (highway)

Grade crossing elimination (overpasses or underpasses)
Guard rails on highway

Highway signs

Highway bridges (overpasses; underpasses, grade separation)
Medians

Parking lots

Parkways

Resurfacing streets and highways

Roadbeds

Roadways

Runways

Shoulders

Stabilizing courses

Storm sewers incidental to road construction

Street paving

Surface courses

Taxiways

Trails
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January 10, 2000

WEST VIRGINIA DEPARTMENT OF TRANSPORTATION
DIVISION OF HIGHWAYS
SPECIAL PROVISION
FOR

SUBCONTRACTOR PROMPT PAYMENT

1. - GENERAL:

Contractors shall pay subcontractors for work satisfactorily performed by the
subcontractor, within fourteen (14) calendar days of receipt from the Division of payment for
subcontracted work. Retainage may be held by the contractor during the pendency of a
subcontractor’s work in accordance with terms of the subcontract but must be released by the
contractor within fourteen (14) calendar days of satisfactory completion of the subcontractor’s
work and payment for the completed subcontract work by the Division. Acceptance of the
subcontracted work by the Division shall constitute satisfactory completion of subcontracted
work.

2. - WITHHOLDING PAYMENT RESTRICTIONS:

The Contractor may delay or postpone payment, or delay or postpone release of
retainage for good cause. This may include but shall now be limited to failure by the
Subcontractor to pay for labor, supplies, or materials, or to provide any required documentation.
Delay or postponement of payment may only be effected after written approval by the Division.

3.- PENALITIES FOR NONCOMPLIANCE:

Failure to promptly pay subcontractors or to release subcontractor’s retainage may result
in disqualification of a contractor as non-responsible or refusal by the Division to issue a
Proposal Form to a contract for future projects as provided in Subsection 102.3. All
subcontracting agreements made by the contractor as provided in Subsection 108.1 shall include
this Special Provision as incorporated in the contract. All disputes between the contractors and
subcontractors relating to payment for completed work or retainage shall be referred to an
independent dispute resolution arbitrator. Division will provide internal controls to expedite the
determination and processing of final quantities for the satisfactorily completed subcontracted
portions of the contract in order to provide for prompt return of retainage.
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July 2, 2002

ADDITIONAL CONTRACT PROVISIONS
EQUAL EMPLOYMENT OPPORTUNITY

1. The Contract requirements set forth herein shall be in addition
to those set forth in the Required Contract Provisions (Form
FHWA-1273, or Form PR-1316, as appropriate.)

2. All advertisements for employees in connection with this
contract shall be inserted in newspapers having a large
circulation in the area of the construction work among
minority groups. Such newspapers shall include, but not be
limited to, those listed below:

MINORITY NEWSPAPERS

Charleston Newspapers PO Box 2993 Statewide Distribution
Charleston, WV 25330

West Virginia Beacon Digest 1116 Smith St., Suite 203 ~ Weekly Distribution
Charleston, WV 25301

3. The Contractor shall conduct direct and systematic recruitment
of employees in connection with this contract through public
and private employee referral sources likely to yield qualified
minority group applicants; including, but not limited to the
vocational or trade schools and colleges located within a fifty
(50) mile radius of the project.
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SPECIAL PROVISION
FOR

DISADVANTAGED BUSINESS ENTERPRISE UTILIZATION

1.- GENERAL:

The West Virginia Division of Highways is committed to assuring the participation
of Disadvantaged Business Enterprises (DBE) in our highway construction program.
The contractor or subcontractor shall not discriminate on the basis of race, color,
national origin, or sex in the performance of this contract. The contractor shall carry out
applicable requirements of 49 CFR part 26 in the award and administration of United
States Department of Transportation assisted contracts. Failure by the contractor to
carry out these requirements is a material breach of this contract, which may result in
the termination of this contract or such other remedy as the recipient deems appropriate.

The contractor shall designate and make known to the Division a liaison officer who
is assigned the responsibility of effectively administering and promoting an active
program for utilization of Disadvantaged Business Enterprises (DBE).

If a formal goal has not been designated for this contract, all contractors are
encouraged to consider DBE's for subcontract work as well as for the supply of
materials and services needed for the performance of this work.

The contractor is encouraged to use the services of banks owned and controlled by
minorities or women. Agreements between a bidder/proposer and a DBE in which the
DBE promises not to provide subcontracting quotations to other bidders/proposers are
prohibited.

2. - DEFINITIONS:
“Disadvantaged business” A small business concern:

1) Which is at least 51 percent owned by one or more socially and economically
disadvantaged individuals, or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or more socially and
economically disadvantaged individuals; and

2) Whose management and daily business operations are controlled by one or
more of the socially and economically disadvantaged individuals who own it.

"Small business concern" A small business as defined pursuant to Section 3 of the
Small Business Act and relevant regulations promulgated pursuant thereto, except
that a limitation of $16.6 million in average annual gross receipts (over 3 years) is
placed on firms to be eligible as a DBE.

“Socially and economically disadvantaged individuals” Those individuals who are
citizens of the United States (or lawfully admitted permanent residents) and who
are Black Americans, Hispanic Americans, Native Americans, Asian-Pacific
Americans, or Subcontinent Asian Americans, Women and any other minorities or
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individuals found to be disadvantaged by the Small Business Administration
pursuant to Section 8(a) of the Small Business Act. The Division shall make a
rebuttable presumption that individuals in the following groups are socially and
economically disadvantaged. The Division also may determine, on a case-by-case
basis, that individuals who are not a member of one of the following groups are
socially and economically disadvantaged:

1)

2)

3)

4)

5)

6)

"Black Americans," which includes persons having origins in any of the
Black racial groups of Africa;

"Hispanic Americans," which includes persons of Mexican, Puerto Rican,
Cuban, Dominican, Central or South American or other Spanish, or
Portuguese culture or origin, regardless of race;

"Native Americans," which includes persons who are American Indians,
Eskimos, Aleuts, or Native Hawaiians;

"Asian-Pacific Americans," which includes persons whose origins are from
Japan, China, Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia
(Kampuchea), Thailand, Malaysia, Indonesia, the Philippines, Brunei, Samoa,
Guam, the U.S. Trust Territories of the Pacific islands (Republic of Palau),
the Commonwealth of the Northern Marianas, Macao, Fiji, Tonga, Kiribati,
Juvalu, Nauru, Federated States of Micronesia, or Hong Kong;

"Subcontinent Asian Americans," which includes persons whose origins are
from India, Pakistan, and Bangladesh, Bhutan, the Maldives Islands, Nepal or
Sri Lanka; and

"Women".

3. - DBE CLASSIFICATION REQUEST:

In order to be classified as a DBE under this specification a firm must submit Form
EO-475, Schedule A, for certification as a DBE. In addition Form EO-476, Schedule B,
must be submitted for any proposed joint venture. These forms must be submitted and
approved prior to letting date of any project in which a firm wants to participate as DBE.
Copies of these forms are available from the Department of Transportation, Division of
Highways Equal Employment Opportunity Office and shall be submitted to that Office.
Attached to this special provision is a directory of DBE firms which are certified by the
Division of Highways, categorized as follows:

DBE certified under 49 CFR Part 26:
Socially and Economically Disadvantaged.

4. - DBE GOAL:
A DBE goal of zero has been set for all Transportation Enhancement, Recreational
Trail, Scenic Byway or Safe Routes to School projects, however, the WVDOH always
encourages the consideration of DBEs when hiring contractors. If you, as the
sponsoring agency, have specific DBE goals or guidelines established, then you must
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utilize them when hiring for this project.

The contractor shall indicate his goal in the appropriate space in Section C, Item 3 -
Contractor's Goal for DBE Participation, of the Notice contained in the project proposal.
The goal so indicated will be used in determining the award of the contract in
accordance with this Special Provision and Section 103 of the Standard Specifications.

5. - CONTRACTOR’S DBE PLAN:
All bidders are encouraged to submit their DBE Participation Plan (Section C -
Contractor's Plan for DBE Participation) with their bid. This shall include the following:

1)  Name of DBE Subcontractor(s) or Supplier(s).

2)  Description of work each is to perform to include: Line Number, Item
Number, Unit, Quantity, Unit price and Amount.

3)  The dollar value of each proposed DBE subcontract and the percentage of
the total contract value this represents.

4)  The dollar value of materials to be furnished by DBE suppliers and
manufacturers, provided that the DBE's assume the actual and contractual
responsibility for the materials and supplies:

(a) The Division of Highways may count the entire expenditure to a DBE
manufacturer (i.e., a supplier that produces goods from raw materials
or substantially alters them for resale).

(b) The Division may count 60 percent of expenditures to DBE suppliers
that are not manufacturers provided the supplier is a regular dealer in
the product involved. A regular dealer must be engaged in, as its
principal business and in its own name, the sale of products to the
public or maintain an inventory or own or operate distribution
equipment.

(c) The Division may count fees or commissions charged by the DBE
firms for a bona fide service, such as professional, technical,
consultant, or managerial services and assistance in the procurement
of essential personnel, facilities, equipment, materials, or supplies,
delivery of materials and supplies or for furnishing bonds, or
insurance, providing such fees or commissions are determined to be
reasonable and customary.

5) The dollar value of services provided by DBE's such as quality control testing,
equipment repair and maintenance, engineering stakeout, etc.

6) The dollar value of proposed joint ventures. DBE credit for joint ventures
will be limited to the percent of DBE participation in the joint venture. Joint
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ventures must have an approved EO Form 476 - Schedule B at the time of the
letting.

7)  Written and signed documentation of the bidders commitment to use a DBE
subcontractor whose participation is being utilized to meet the DBE contract
goal.

8)  Written and signed confirmation from the DBE that it is participating in the
contract as provided in the prime contractor's commitment.

The bidder who does not submit a DBE Participation plan with the bid shall submit
it within 10 calendar days after the date of receipt of written notification from the

Division. The project will not be considered for award prior to submission and approval
of the bidders DBE plan.

Any changes to this plan must be approved by the Division.

In order to be accepted under this program all DBE subcontractors and suppliers of
materials or services must be certified in accordance with Section 3 of this provision at
the time of letting.

6. - CONTRACT AWARD REQUIREMENTS:

If the contractor's proposed goal as indicated in Section C, Item 3, of the Notice
contained in the project proposal, is less than the Division of Highways' determined
goal, as indicated in Section 4 of this Special Provision, he or she must demonstrate that
good faith efforts were made prior to submitting the bid. This documentation must be
submitted to the Contract Administration Division, and must be received in the Division
no later than ten (10) calendar days after the date of receipt of written notification.
Efforts to increase the goal after bid submission will not be considered in justifying the
good faith effort. These documented attempts shall include but not be limited to:

1)  Whether the contractor attended any pre-solicitation or pre-bid meetings that
were scheduled by the Division to inform DBE's of contracting and
subcontracting opportunities;

2) Whether the contractor advertised in general circulation, trade association,
and minority-focus media concerning the subcontracting opportunities;

3)  Whether the contractor provided written notice to a reasonable number of
specific DBE's that their interest in the contract was being solicited, in
sufficient time to allow the DBE's to participate effectively;

4)  Whether the contractor followed up initial solicitations of interest by
contacting DBE's to determine with certainty whether the DBE's were

interested;

5)  Whether the contractor selected portions of the work to be performed by
DBE's in order to increase the likelihood of meeting the DBE's goals
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(including, where appropriate, breaking down contracts into economically
feasible units to facilitate DBE's participation);

6)  Whether the contractor provided interested DBE's with adequate information
about the plans, specifications and requirements of the contract;

7)  Whether the contractor negotiated in good faith with interested DBE's, not
rejecting DBE's as unqualified without sound reasons based on a thorough
investigation of their capabilities;

8)  Whether the contractor made efforts to assist interested DBE's in obtaining
bonding, lines of credit, or insurance required by the recipient or contractor,
and

9)  Whether the contractor effectively used the services of available minority
community organizations; minority contractors' groups; local, state and
Federal minority business assistance offices; and other organizations that
provide assistance in the recruitment and placement of DBE's.

Contractors that do not meet the contract DBE goal and who fail to demonstrate
that good faith efforts were made prior to the bid shall not be eligible to be awarded the
contract.

The bidder's signature in Section J of the Notice contained in this proposal shall be
written assurance he/she will comply with this special provision. The Contractor’s
proposed DBE goal percent (Section C Item 3) must be completed or the bid will be
deemed irregular.

7.- CONTRACT COMPLIANCE REQUIREMENTS:

Each contractor or subcontractor that fails to carry out the requirements set forth
below will be subject to a breach of contract and, after notification of the Federal
Highway Administration, the Division of Highways may terminate the contract or
subcontract or initiate other such remedy as deemed appropriate.

A. Policy. It is the policy of the Federal Highway Administration that Disadvantaged
Business Enterprises as defined in 49 CFR Part 26 shall have the maximum
opportunity to participate in the performance of work financed in whole or in
part with Federal funds under this contract. —Consequently, the DBE
requirements of 49 CFR Part 26 apply to this contract.

B. DBE Obligation. The contractor agrees to ensure that DBE's as defined in 49 CFR
Part 26 have the maximum opportunity to participate in the performance of
subcontracts financed in whole or in part with Federal funds provided under
this contract. In this regard all contractors and subcontractors shall take all
necessary and reasonable steps in accordance with 49 CFR Part 26 to ensure
that DBE's have the maximum opportunity to compete for and perform
contract work. Contractors and subcontractors shall not discriminate on the
basis of race, color, national origin, or sex in the award and performance of
Federally-assisted contracts.
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C. Sanctions. Failure by the prime contractor to fulfill the DBE requirements and to

demonstrate good faith efforts constitutes a breach of contract. When this
occurs, the Division will hold the prime contractor accountable as would be the
case with all other contract provisions. Therefore, the contractor's failure to
carry out the DBE requirements shall constitute a breach of contract and may
result in the following:

1)  Withholding of progress payments.

2)  Withholding payment to the prime in an amount equal to the unmet
portion of the contract goal.

3)  Termination of the contract.

D. Records and Reports. All contractors must keep detailed records and provide

regular reports to the Division on a quarterly basis or as requested on their
progress in meeting contractual DBE obligations. These records may include
but shall not be limited to payroll, lease agreements, cancelled payroll checks,
cancelled supply and material checks, executed subcontracting agreements,
etc. At the end of each quarter, prime contractors will be requested to submit
certified reports on monies paid to each DBE subcontractor/supplier on all
active Federal Aid Projects.

8.- DBE PROGRAM REQUIREMENTS:

The DBE must perform a commercially useful function A commercially useful

function is generally being performed when a DBE is responsible for the execution of a
distinct element of the work and is carrying out its responsibilities by actually
performing, managing and supervising the work involved in accordance with normal
industry practice (except where such practices are inconsistent with the DBE regulations
and these guidelines) and when the DBE firm receives due compensation as agreed upon

for the work performed. Regardless of whether an arrangement between the contractor
and the DBE represent standard industry practice, if the arrangement erodes the
ownership, control or independence of the DBE or does not meet the commercially
useful function requirement, sanctions against the DBE firm and the prime contractor
may be pursued.

A. DBE Management: The DBE must manage the work it has contracted. The

October 2010

management shall include scheduling work operations, ordering equipment
and materials (if materials are a part of the contract), preparing and submitting
payrolls and all other required reports and forms, and hiring and firing
employees, including supervisory employees. The DBE must perform the work
of the contract with its own work force.

The DBE must supervise the daily operations of the work contracted.
There are only two acceptable ways for the DBE to supervise the daily
operations. The DBE owner may act as superintendent and directly supervise
the work or a skilled and knowledgeable superintendent employed by and paid
wages by the DBE may directly supervise the work. If the later is used, the
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DBE owner must be actively involved in making the operational and
managerial decisions of the firm. Basically, this means that all administrative
functions must be performed by personnel responsible to or employed by the
DBE at facilities or locations under the control of the DBE.

B. DBE’s Work Force: In order to meet the commercially useful function
requirements of the regulations and the contract, the following statements are
applicable:

1)

2)

The DBE shall supervise and perform the work of the contract with
workers on its payroll and under the direct supervision of the DBE.
The DBE or his/her superintendent must, on a full time basis,
supervise and control the work of the contract. The supervision of the
contract work by personnel normally employed by another contractor
or by personnel not under the control of the DBE constitutes failure to
perform a commercially useful function.

Except in the instances defined below, the DBE shall perform its work
with employees normally employed by and under the DBE’s control.
In all instances, the DBE shall be responsible for its payroll and labor
compliance requirements concerning all workers under its control. The
DBE must also be responsible, with respect to materials and supplies
used on the contract, for negotiating price, determining quality and
quantity, ordering the material and installing (where applicable) and
paying for the material itself.

(a) A DBE does not perform a commercially useful function if its
role is limited to that of an extra participant in a transaction,
contract, or project through which funds are passed in order to
obtain the appearance of DBE participation.

(b) As a subcontractor, a DBE may not subcontract work of the
contract to non-disadvantaged firms/persons. Exceptions will
not normally be considered. As a prime contractor a DBE firm
may subcontract as much of the work of the contract as the
Division of Highways permits.

(c) Prior to allowing any arrangement, the DOT EEO office will
ensure that:

e the arrangement is not designed to provide the DBE with
the basic labor requirements of the contract;

e the arrangement is on a limited basis and not long term,
repetitive use by a DBE firm of personnel primarily
employed by a non-disadvantaged firm will be construed
as an attempt to artificially inflate DBE participation and
will not be allowed;

e exclusive of the arrangement, the majority of the DBE's
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work force and his or her superintendent and/or foreman
are regular employees of the DBE; and

e the arrangement should be indicative of normal industry
practices and should not represent a significantly greater
portion of the contract work than would be expected on
the basis of normal industry practices.

C. Equipment: In order to perform a commercially useful function the DBE

subcontractor shall be responsible for any equipment necessary to complete the
work within the approved Participation Plan. In certain circumstances the DBE
may lease specialty equipment or incidental equipment, but these arrangements
must be consistent with standard industry practices. The DBE shall be
responsible to negotiate the cost, arrange for the delivery of, and pay for leased
equipment. Copies of the lease agreements shall be submitted for approval by
the WVDOT prior to the work being performed. The subcontractor shall
provide paid invoices to the WVDOT for all leased equipment.

The cost of equipment leased from the prime contractor or its affiliates
will not be counted towards the goal.

If an emergency incident arises that presents a safety concern to either
the workers or the traveling public, the DBE may find it necessary to lease
equipment from the prime contractor in this situation. The WVDOT may
approve the leasing of that equipment providing specific details of the incident
are submitted to the WVDOT. All leases in these situations must be approved
by the WVDOT DBE Office.

Incidental equipment leasing agreements between the prime contractor
and the DBE subcontractor must be submitted to and approved by the
WVDOT DBE office prior to the work being performed.

The approval of all leases will be contingent upon evidence of the DBE’s
independent performance and the performance of a commercially useful
function.

D. Materials: The DBE shall negotiate the cost, arrange delivery of and pay for the
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materials and supplies required for the work of the contract. Invoices for
materials should be in the name of the DBE firm not the prime contractor.
Count expenditures with DBEs for materials or supplies toward DBE goals as
provided in the following:

1) If the materials or supplies are obtained from a DBE manufacturer,
count 100 percent of the cost of the materials or supplies toward DBE
goals.

2) If the materials or supplies are purchased from a DBE regular dealer,
count 60 percent of the cost of the materials or supplies toward DBE
goals. A regular dealer is a firm that owns, operates, or maintains a
store, warehouse, or other establishment in which the materials,
supplies, articles or equipment of the general character described by
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the specifications and required under the contract are bought, kept in
stock, and regularly sold or leased to the public in the usual course of
business.

To be a regular dealer, the firm must be an established, regular
business that engages, as its principal business and under its own
name, in the purchase and sale or lease of the products in question.
Packagers, brokers, manufacturers representatives, or other persons
who arrange or expedite transactions are not regular dealers.

3) With respect to materials or supplies purchased from a DBE which is
neither a manufacturer nor a regular dealer, count the entire amount of
fees or commissions charged for assistance in the procurement of
materials and supplies or fees or transportation charges for the
delivery of materials or supplies required on a job site, toward DBE
goals, provided the fees are reasonable and not excessive as compared
with fees customarily allowed for similar services. Do not count any
portion of the cost of the materials and supplies themselves toward
DBE goals, however.

4) A prime contractor may occasionally find it necessary to pay suppliers
directly for materials used by subcontractors. It is acceptable for the
prime contractor to do so for DBEs, provided such a payment
arrangement is available to all subcontractors and not restricted
exclusively to DBEs. When such payments are made by the prime
contractor, the payments must be made by jointly endorsable checks
signed by the prime contractor and the DBE. The DBE must also
participate in scheduling delivery of the materials and is fully
responsible for ensuring that the materials meet specifications.

5)  DBEs will not be considered as supplying material when payment for
it is effected by making a deduction from the prime contractor's
payment to the DBE unless such transaction is clearly documented as
part of a formal written agreement between the two parties and
approved by the DOT EEO office.

6) If the materials or supplies are obtained from the prime contractor or an
affiliate of the prime contractor, the cost of the materials or supplies will
not be counted toward the goal.

E. DBE Trucking Firms: To be certified as a DBE trucking firm, the firm must own
at least one fully operational truck that is fully licensed and insured and that is
used on a day to day basis. DBE trucking firms must be covered by a
subcontract or a written agreement approved by the DOT EEO office prior to
performing their portion of the work. In order to perform a commercially
useful function, the DBE trucking firm is restricted to the same subcontracting
limitation in effect for other contractors. The DBE trucking firm must be
responsible for the management and supervision of the entire trucking
operation for which it is responsible on a particular contract, and there cannot
be a contrived arrangement for the purpose of meeting DBE goals.
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The DBE receives credit for the total value of the transportation
services it provides on the contract using trucks it owns, insures, and
operates using drivers it employs.

The DBE may lease trucks from another DBE firm, including an
owner-operator who is certified as a DBE. The DBE who leases trucks
from another DBE receives credit for the total value of the
transportation services the lessee DBE provides on the contract.

The DBE may also lease trucks from a non-DBE firm, including an
owner-operator. The DBE who leases trucks from a non-DBE is
entitled to credit for the total value of transportation services provided
by DBE lessees not to exceed the value of transportation services
provided by DBE-owned trucks on the contract. = Additional
participation by non-DBE lessees receives credit only for the fee or
commission it receives as a result of the lease arrangement. If a
recipient chooses this approach, it must obtain written consent from
the appropriate Department Operating Administration. Example —
DBE Firm X uses two of its own trucks on a contract. It leases two
trucks from DBE Firm Y and six trucks from non-DBE Firm Z. DBE
credit would be awarded for the total value of transportation services
provided by Firm X and Firm Y, and may also be awarded the total
value of transportation services provided by four of the six trucks
provided by Firm Z. In all, full credit would be allowed for the
participation of eight trucks. With respect to the other two trucks
provided by Firm Z, DBE credit could be awarded for the fees or
commissions pertaining to those trucks Firm X receives as a result of
the lease with Firm Z. The DBE does not receive credit for the total
value of the transportation services provided by the lessee, since these
services are not provided by a DBE.

A lease must indicate that the DBE has exclusive use of and control
over the truck. Leased trucks must display the name and identification
number of the DBE.

F. Default or Decertification of DBE: If a DBE subcontractor is decertified or

defaults in the performance of its work, the overall goal cannot be credited for
the uncompleted work unless it is approved by an approved DBE substitute or
unless the Prime Contractor elects to fulfill the DBE goal with another DBE on
a different item of work. If the Prime Contractor after exerting good faith effort
is unable to replace the DBE, the unmet portion may be waived.

G. North American Industrial Classification (NAIC): DBE work to meet the
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goal can only be approved if the work performed is within the classification of
their North American Industry Classification System (6 digit NAIC codes)
approved for the DBE at the time of their DBE certification. Additional NAIC
codes can be approved by request to the DBE Certifying Committee or when a
firm is recertified.
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WEST VIRGINIA DEPARTMENT OF TRANSPORTATION
DIVISION OF HIGHWAYS
SPECIAL PROVISION
FOR
STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY

CONSTRUCTION CONTRACT SPECIFICATIONS (EXECUTIVE ORDER 11246)

As used in these specifications:
a. “Covered area” means the geographical area described in the solicitation from which this contract
resulted:

b. “Director” means Director, Office of Federal Contract Compliance Programs, United States Department
of Labor, or any person to whom the Director delegates authority;

c. “Employer identification number” means the Federal Social Security number used on the Employer’s
Quarterly Federal Tax Return, U.S. Treasury Department Form 941.

d. “Minority” includes:

(i) Black (all persons having origins in any of the Black African racial groups not of Hispanic
origin)
(ii.) Hispanic (all persons of Spanish or Portuguese culture with origins in Mexico, South or Central

America, or the Caribbean Islands, regardless of race);

(iii.) Asian and Pacific Islander (all persons having origins in any of the original peoples of the Far
East, Southeast Asia, Asia, the Indian Subcontinent, or the Pacific Islands); and

@iv.) American Indian or Alaskan Native (all persons having origins in any of the original peoples of
North America and maintaining identifiable tribal affiliations through membership and
participation or community identification).

e. “Engineer” — The State Highway Engineer of the Department, or his authorized representative, limited by
the scope of duties assigned.

Whenever the Contractor, or any Subcontractor at any tier, subcontracts a portion of the work involving any
construction trade, it shall physically include in each subcontract in excess of $10,000 the provisions of these
specifications and the Notice which contains the applicable goals for minority and female participation and
which is set forth in the solicitations from which this contract resulted.

If the Contractor is participating (pursuant to 41 CFR-60-4.5) in a Hometown Plan approved by the U.S.
Department of Labor in the covered area either individually or through an association, its affirmative action
obligations on all work in the Plan area (including goals and timetables) shall be in accordance with that Plan
for those trades which have unions participating in the Plan. Contractors must be able to demonstrate their
participation in and compliance with the provisions of any such Hometown Plan. Each Contractor or
Subcontractor participating in an approved Plan is individually required to comply with its obligations under
the EEO clause, and to make a good faith effort to achieve each goal under the Plan in each trade in which it
has employees. The overall good faith performance by other Contractor’s or Subcontractor’s toward a goal in
an approved Plan does not excuse any covered Contractor’s or Subcontractor’s failure to take good faith
efforts to achieve the Plan goals and timetables.
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4. The Contractor shall implement the specific affirmative action standards provided in paragraphs 7a through 7p
of these specifications. The goals set forth in the solicitation from which this contract resulted are expressed
as percentages of the total hours of employment and training of minority and female utilization the contractor
should reasonably be able to achieve in each construction trade in which it has employees in the covered area.
Covered construction contractors performing a construction work in geographical area where they do not have
a Federal or federally assisted construction contract shall apply the minority and female goals established for
the geographical area where the work is being performed. Goals are published periodically in the Federal
Register in notice form, and such notices may be obtained from any Office of Federal Contract Compliance
Programs office or from Federal procurement contracting officers. The Contractor is expected to make
substantially uniform progress in meeting its goals in each craft during the period specified.

5. Neither the provisions of any collective bargaining agreement, nor the failure by a union with whom the
Contractor has a collective bargaining agreement, to refer either minorities or women shall excuse the
Contractor’s obligations under these specifications, Executive Order 11246, or the regulations promulgated
pursuant thereto.

6. In order for the nonworking training hours of apprentices and trainees to be counted in meeting the goals, such
apprentices and trainees must be employed by the contractor during the training period, and the contractor
must have made a commitment to employ the apprentices and trainees at the completion of their training.
Trainees must be trained pursuant to training programs approved by the U.S. Department of Labor.

7. The Contractor shall take specific affirmative actions to ensure equal employment opportunity. The
evaluation of the Contractor’s compliance with these specifications shall be based upon its effort to achieve
maximum results from its actions. The Contractor shall document these efforts fully, and shall implement
affirmative action steps at least as extensive as the following:

a. Ensure and maintain a working environment free of harassment, intimidation, and coercion at all sites,
and in all facilities, at which the Contractor’s employees are assigned to work. The Contractor, where
possible, will assign two or more women to each construction project. The contractor shall specifically
ensure that all foremen, superintendents, and other onsite supervisory personnel are aware of and carry out
the Contractor’s obligation to maintain such a working environment, with specific attention to minority or
female individuals working at such sites or in such facilities.

b. Establish and maintain a current list of minority and female recruitment sources, provide written
notification to minority and female recruitment sources and to community organizations when the
Contractor or its unions have employment opportunities available, and maintain a record of the
organizations’ responses.

c. Maintain a current file of the names, addresses and telephone numbers of each minority and female off-
the-street applicant and minority or female referral from a union, a recruitment source or community
organization and of what action was taken with respect to each such individual. If such individual was
sent to the union or, if referred, not employed by the Contractor, this shall be documented in the file with
the reason therefore; along with whatever additional actions the Contractor may have taken.

d. Provide immediate written notification to the Engineer when the union or unions with which the
Contractor has a collective bargaining agreement has not referred to the Contractor a minority person or
woman sent by the Contractor, or when the Contractor has other information that the union referral
process has impeded the Contractor’s efforts to meet its obligations.

e. Develop on-the-job training, opportunities and/or participate in training programs for the area, which
expressly include minorities and women, including upgrading programs and apprenticeship and trainee
programs relevant to the Contractor’s employment needs, especially those programs funded or approved
by the Department of Labor. The Contractor shall provide notice of these programs to the sources
compiled under 7b above.
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Disseminate the contractor’s EEO policy by providing notice of the policy to unions and training
programs and requesting their cooperation in assisting the contractor in meeting its EEO obligations; by
including it in any policy manual and collective bargaining agreement; by publicizing it in the company
newspaper, annual report, etc.; by specific review of the policy with all management personnel and with
all minority and female employees at least once a year; and by posting the company EEO policy on
bulletin boards accessible to all employees at each location where construction work is performed.

Review, at least annually, the company’s EEO policy and affirmative action obligations under these
specifications with all employees having any responsibility for hiring, assignment, layoff, termination or
other employment decisions including specific review of these items with onsite supervisory personnel
such as Superintendents, General Foremen, etc., prior to the initiation of the construction work at any job
site. A written record shall be made and maintained identifying the time and place of these meetings,
persons attending, subject matter discussed, and disposition of the subject matter.

Disseminate the Contractor’s EEO policy externally including it in any advertising in the news media,
specifically including minority and female news media, and providing written notification to and
discussing the Contractor’s EEO policy with other Contractors and Subcontractors with whom the
Contractor does or anticipates doing business.

Direct its recruitment efforts, both oral and written, to minority, female and community organizations, to
schools with minority and female students and to minority and female recruitment and training
organizations serving the Contractor’s recruitment area and employment needs. Not later than one month
prior to the date for the acceptance of applications for apprenticeship or other training by any recruitment
source, the Contractor shall send written notification to organizations such as the above, describing the
openings, screening procedures, and tests to be used in the selection process.

Encourage present minority and female employees to recruit other minority persons and women and,
where reasonably, provide after school, summer and vacation employment to minority and female youth
both on the site and in other areas of a Contractor’s workforce.

Validate all tests and other selection requirements where there is an obligation to do so under 41 CFR Part
60-3.

Conduct, at least annually, an inventory and evaluation at least of all minority and female personnel for
promotional opportunities and encourage these employees to seek or to prepare for, through appropriate
training, etc., such opportunities.

. Ensure that seniority practices, job classifications, work assignments and other personnel practices, do not
have a discriminatory effect by continually monitoring all personnel and employment related activities to
ensure that the EEO policy and the Contractor’s obligations under these specifications are being carried
out.

Ensure that all facilities and company activities are non-segregated except that separate or single-user
toilet and necessary changing facilities shall be provided to assure privacy between the sexes.

Document and maintain a record of all solicitations of offers for subcontracts from minority and female
construction contractors and suppliers, including circulation of solicitations to minority and female

contractor association and other business associations.

Conduct a review, at least annually, of all supervisors’ adherence to and performance under the
Contractor’s EEO policies and affirmative action obligations.
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Contractors are encourage to participate in voluntary associations, which assist in fulfilling one or more of
their affirmative action obligations (7a through 7p). The efforts of a contractor association, joint contractor-
union, contractor-community, or other similar group for which the contractor is a member and participant,
may be asserted as fulfilling any one of more of its obligations under 7a through 7p of these Specifications
provided that the contractor actively participates in the group, makes every effort to assure that the group has a
positive impact on the employment of minorities and women in the industry, ensures that the concrete benefits
of the program are reflected in the Contractor’s minority and female workforce participation, makes a good
faith effort to meet its individual goals and timetables, and can provide access to documentation which
demonstrates the effectiveness of actions taken on behalf of the Contractor. The obligation to comply,
however, is the Contractor’s and failure of such a group to fulfill an obligation shall not be a defense for the
Contractor’s noncompliance.

A single goal for women has been established. The Contractor, however, is required to provide equal
employment opportunity and to take affirmative action for all minority groups, both male and female, and all
women, both minority and non-minority. Consequently, the Contractor may be in violation of the Executive
Order if a particular group is employed in a substantially disparate manner (for example, even though the
Contractor has achieved its goals for women generally, the Contractor may be in violation of the Executive
Order if a specific minority group of women is underutilized).

The Contractor shall not use the goals and timetables or affirmative action standards to discriminate against
any person because of race, color, religion, sex, or national origin.

The Contractor shall not enter into any Subcontract with any person or firm debarred from Government
contracts pursuant to Executive Order 11246. A list of debarred persons or firms is available from the
Engineer.

The Contractor shall carry out such sanctions and penalties for violation of these specifications and of the
Equal Opportunity Clause, including suspension, termination and cancellation of existing subcontracts as may
be imposed or ordered pursuant to Executive Order 11246, as amended, and its implementing regulations, by
the Office of Federal Contract Compliance Programs. Any Contractor who fails to carry out such sanctions
and penalties shall be in violation of these specifications and Executive Order 11246, as amended.

The Contractor, in fulfilling its obligations under these Specifications, shall implement specific affirmative
action steps at least as extensive as those standards prescribed in Paragraph 7 of these Specifications, so as to
achieve maximum results from its efforts to ensure equal employment opportunity. If the Contractor fails to
comply with the requirements of the Executive Order, the implementing regulations, or these Specifications,
the Director shall proceed in accordance with 41 CFR-60-4.8.

The Contractor shall designate a responsible official to monitor all employment related activity to ensure that
the company EEO policy is being carried out, to submit reports relating to the provisions hereof as may be
required by; the Government and to keep records. Records shall at least include for each employee the name,
address, telephone numbers, construction trade union affiliation if any, employee identification number when
assigned, social security number, race, sex status (e.g. mechanic, apprentice, trainee, helper, or Laborer), dates
of changes in status, hours worked per week in the indicated trade, rate of pay, and locations at which the work
was performed. Records shall be maintained in an easily understandable and retrievable form; however, to the
degree that existing records satisfy this requirement, contractors shall not be required to maintain separate
records.

Nothing herein provided shall be construed as a limitation upon the application of other laws which establish
different standards of compliance or upon the application of requirements for the hiring of local or other area
residents (e.g., those under the Public Works Employment Act of 1977 and the Community Development
Block Grant Program).

THE DEPARTMENT OF LABOR, OFFICE OF FEDERAL CONTRACT COMPLIANCE
PROGRAMS DETERMINES COMPLIANCE WITH THE AFFIRMATIVE ACTION GOAL
REQUIREMENTS OF EO 11246 OR ITS IMPLEMENTING REGULATIONS.
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WEST VIRGINIA DEPARTMENT OF TRANSPORTATION
DIVISION OF HIGHWAYS
SPECIAL PROVISION
FOR
NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION
TO ENSURE EQUAL EMPLOYMENT OPPORTUNITY

(EXECUTIVE ORDER 11246)

1. Offeror’s or Bidder’s attention is called to the “Equal Opportunity Clause” and the “Standard
Federal Equal Employment Opportunity Construction Contract Specifications” set forth herein.

2. The goals for minority and female participation, expressed in percentage terms for the Contractor’s
aggregate work force in each trade on all construction work in the covered area, are as follows:

GOALS FOR FEMALE PARTICIPATION
IN EACH TRADE

Goals for the utilization of women by Federal and federally assisted construction Contractors were last
published on April 7, 1978 (43 FR 14888, 14900). The April 7, 1978 publication included a 6.9% goal
for the period from April 1, 1980, until March 31, 1981. Pursuant to 41 CFR 60-4.6, the 6.9% goal for
female utilization is extended until further notice.

GOALS FOR MINORITY PARTICIPATION

FOR EACH TRADE
Location (County) Goal (Percent)
Mineral 4.8
Berkeley, Grant, Hampshire, Hardy, 25.2
Jefferson, Morgan
Pendleton 12.0
McDowell, Mercer 3.2
Cabell, Wayne 2.9
Lincoln, Logan, Mason, Mingo 2.5
Kanawha, Putnam 4.9
Boone, Braxton, Calhoun, Clay, Fayette, 4.2

Gilmer, Greenbrier, Jackson, Monroe,
Nicholas, Pocahontas, Raleigh, Roane,
Summers, Webster, Wyoming
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Barbour, Doddridge, Harrison, Lewis, 2.1
Marion, Monongalia, Preston, Randolph,
Taylor, Tucker, Upshur

Wirt, Wood 1.1
Pleasants, Ritchie 1.2
Brooke, Hancock 4.3
Marshall, Ohio 2.4
Tyler, Wetzel 3.0

These goals for Minority Participation became effective November 3, 1980 and will remain as such until
further notice.

These goals are applicable to all the Contractor’s construction work (whether or not it is Federal or fed-
erally assisted) performed in the covered area. If the Contractor performs construction work in a geo-
graphical area located outside of the covered area, it shall apply the goals established for such geo-
graphical area where the work is actually performed. With regard to this second area, the Contractor
also is subject to the goals for both its federally involved and non-federally involved construction.

The Contractor’s compliance with the Executive Order and the regulations in 41 CFR Part 60-4 shall be
based on its implementation of the Equal Opportunity Clause, specific action obligation required by the
specifications set forth in 41 CFR 60-4.3 (a), and its efforts to meet the goals. The hours of minority and
female employment and training must be substantially uniform throughout the length of the contract and
in each trade, the Contractor shall make a good faith effort to employ minorities and women evenly on
each of its projects. The transfer of minority or female employees or trainees from Contractor or from
project to project for the sole purpose of meeting the Contractor’s goals shall be a violation of the con-
tract, the Executive Order and the regulation in 41 CFR Part 60-4. Compliance with the goals will be
measured against the total work hours performed.

3. The Contractor shall provide written notification to the Engineer within 10 working days of award
of any construction subcontract in excess of $10,000 at any tier for construction work under the con-
tract resulting from this solicitation. The notification shall list the name, address and telephone
number of the subcontractor; employer identification number; estimated dollar amount of the sub-
contract; estimated starting and completion dates of the subcontract; and the geographical area in
which the contract is to be performed.

4. Asused in this Notice, and in the contract resulting from this solicitation, the “covered area” is

State West Virginia

County

City

THE DEPARTMENT OF LABOR, OFFICE OF FEDERAL CONTRACT COMPLIANCE
PROGRAMS DETERMINES COMPLIANCE WITH THE AFFIRMATIVE ACTION GOAL
REQUIREMENTS OF EO 11246 OR ITS IMPLEMENTING REGULATIONS.
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APPENDIX 8

Audit Requirements
Concerning A-133

Requirement:

Please note that each year in October/November letters will
be sent to all Sponsors asking them to certify whether they
did receive or did not receive over $500,000 in Federal funds
during their previous fiscal year. For the Sponsors to
continue to be eligible to receive Federal funding, this
certification letter must be completed, signed and returned.
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Subpart B—Audits

§  .200 Audit requirements.

(a) Audit required. Non-Federal entities that expend $500,000 or more in a year in Federal awards
shall have a single or program-specific audit conducted for that year in accordance with the
provisions of this part. Guidance on determining Federal awards expended is provided in §  .205.

(b) Single audit. Non-Federal entities that expend $500,000 or more in a year in Federal awards shall
have a single audit conducted in accordance with §  .500 except when they elect to have a
program-specific audit conducted in accordance with paragraph (c) of this section.

(¢c) Program-specific audit election. When an auditee expends Federal awards under only one Federal
program (excluding R&D) and the Federal program’s laws, regulations, or grant agreements do not
require a financial statement audit of the auditee, the auditee may elect to have a program-specific
audit conducted in accordance with §  .235. A program-specific audit may not be elected for
R&D unless all of the Federal awards expended were received from the same Federal agency, or the
same Federal agency and the same pass-through entity, and that Federal agency, or pass-through
entity in the case of a subrecipient, approves in advance a program-specific audit.

(d) Exemption when Federal awards expended are less than $500,000. Non-Federal entities that
expend less than $500,000 a year in Federal awards are exempt from Federal audit requirements for
that year, except as noted in §  .215(a), but records must be available for review or audit by
appropriate officials of the Federal agency, pass-through entity, and General Accounting Office
(GAO).

(¢) Federally Funded Research and Development Centers (FFRDC). Management of an auditee
that owns or operates a FFRDC may elect to treat the FFRDC as a separate entity for purposes of
this part.

§  .205 Basis for determining Federal awards expended.

(a) Determining Federal awards expended. The determination of when an award is expended should
be based on when the activity related to the award occurs. Generally, the activity pertains to events
that require the non-Federal entity to comply with laws, regulations, and the provisions of contracts
or grant agreements, such as: expenditure/expense transactions associated with grants, cost-
reimbursement contracts, cooperative agreements, and direct appropriations; the disbursement of
funds passed through to subrecipients; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property; the receipt of surplus property; the receipt or use of program
income; the distribution or consumption of food commodities; the disbursement of amounts entitling
the non-Federal entity to an interest subsidy; and, the period when insurance is in force.

(b) Loan and loan guarantees (loans). Since the Federal Government is at risk for loans until the debt
is repaid, the following guidelines shall be used to calculate the value of Federal awards expended
under loan programs, except as noted in paragraphs (c) and (d) of this section:

(1) Value of new loans made or received during the fiscal year; plus

(2) Balance of loans from previous years for which the Federal Government imposes continuing
compliance requirements; plus

Page 165 October 2010



(3) Any interest subsidy, cash, or administrative cost allowance received.

(c) Loan and loan guarantees (loans) at institutions of higher education. When loans are made to
students of an institution of higher education but the institution does not make the loans, then only
the value of loans made during the year shall be considered Federal awards expended in that year.
The balance of loans for previous years is not included as Federal awards expended because the
lender accounts for the prior balances.

(d) Prior loan and loan guarantees (loans). Loans, the proceeds of which were received and expended
in prior-years, are not considered Federal awards expended under this part when the laws,
regulations, and the provisions of contracts or grant agreements pertaining to such loans impose no
continuing compliance requirements other than to repay the loans.

(¢) Endowment funds. The cumulative balance of Federal awards for endowment funds which are
federally restricted are considered awards expended in each year in which the funds are still
restricted.

(f) Free rent. Free rent received by itself is not considered a Federal award expended under this part.
However, free rent received as part of an award to carry out a Federal program shall be included in
determining Federal awards expended and subject to audit under this part.

(g) Valuing non-cash assistance. Federal non-cash assistance, such as free rent, food stamps, food
commodities, donated property, or donated surplus property, shall be valued at fair market value at
the time of receipt or the assessed value provided by the Federal agency.

(h) Medicare. Medicare payments to a non-Federal entity for providing patient care services to
Medicare eligible individuals are not considered Federal awards expended under this part.

(1) Medicaid. Medicaid payments to a subrecipient for providing patient care services to Medicaid
eligible individuals are not considered Federal awards expended under this part unless a State
requires the funds to be treated as Federal awards expended because reimbursement is on a cost-
reimbursement basis.

(j) Certain loans provided by the National Credit Union Administration. For purposes of this part,
loans made from the National Credit Union Share Insurance Fund and the Central Liquidity Facility
that are funded by contributions from insured institutions are not considered Federal awards
expended.
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APPENDIX 9

Project Phases and
Responsible Parties
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» Recreational Trails Program Guidelines and Application Package/Manual

NOTES: (A) Not all projects will include all phases of work detailed.

(B) Steps are not necessarily “linear”; certain steps may be
performed concurrent with others and/or “combined.”

(C) This is ONLY a “summary” and is not intended to be the
only guide to performance of a project once awarded.

1. AUTHORIZATION PHASE

Do not expend any funds on this project, for which you wish to seek
reimbursement through this grant, until after you receive a written Notice to
Proceed. Any expenses incurred prior to Notice to Proceed (for the applicable
phase) are not eligible for reimbursement.

RESPONSIBLE

STEP ACTION PARTY

1 Grant awarded and announced. Governor

2 Project assigned to a manager. WVDOH

3 Congratulations letter to Sponsor. WVDOH

4 PC-36 form completed. WVDOH

5 Project number assigned. WVDOH and FHWA

6 Scope of work meeting. WVDOH and Sponsor

7 Force account requested by Sponsor, if Sponsor

appropriate.
8 Project undergoes STIP/TIP public review WVDOH

process, then submitted to FHWA for approval
(Federal requirement).

9 STIP/TIP review process completed—FHWA FHWA
approval received by WVDOH.

10 Project to SHPO, WVDNR, WVDOH and | WVDOH, with assistance from

USF&WS for review. Sponsor, as needed.
11 SHPO approval completed. SHPO
12 4(f) statement completed, if appropriate. WVDOH, with assistance from

Sponsor, as needed.

13 Environmental questionnaire review. WVDOH, with assistance from
Sponsor, as needed.

14 In-house environmental review. WVDOH

15 Environmental/historical review completed for | WVDOH, with assistance from
this phase. Sponsor, as needed.

16 Draft Agreement prepared. WVDOH

continued on next page...
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Continued...
RESPONSIBLE
STEP ACTION
PARTY

17 Agreement to Sponsor for review. WVDOH
18 Agreement reviewed by Sponsor. Sponsor
19 Agreement executed by Sponsor and returned Sponsor

to WVDOH with appropriate Resolution.
20 Agreement executed by WVDOH. WVDOH
21 BF-98 forwarded (initiates WVDOH request WVDOH

for Federal Authorization).
22 BF-98 approved—project authorized. FHWA
23 Sponsor’s match in place. Sponsor
24 Notice to Proceed for design issued. A fully WVDOH

executed Agreement will be enclosed with the

Notice to Proceed letter, as well as additional

grant process information. Once Sponsor has

received written Notice to Proceed, they may

undertake the design phase.

If you have any questions, please contact the WVDOH, Program Planning and Administration
Division, Grant Administration Unit at either (304) 558-9615 or 558-3165.

ABBREVIATIONS AND TERMS:

BF-98—A WVDOH form which authorizes a “financial account” to be opened for
the project.

FHWA—Federal Highway Administration.

PC-36—A WVDOH form which triggers the assignment of a tracking number to
the project.

SHPO—State Historic Preservation Officer.

STIP—Statewide Transportation Improvement Program (a listing of projects for
which WVDOH is seeking public involvement/comment prior to requesting
Federal Authorization).

TIP—Transportation Improvement Program (a listing of projects located in
Metropolitan or Urban areas for which WVDOH is seeking public
involvement/comment prior to requesting Federal Authorization).

USF&WS—United States Fish & Wildlife Service

WVDNR—West Virginia Division of Natural Resources

WVDOH—West Virginia Division of Highways.

4(f) Statement—A review, study or statement which may be necessary if the project
negatively impacts schools, parks, playgrounds, historical sites, etc.
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NOTES: (A) Some projects may not include a design phase in the scope
of work.

2. DESIGN PHASE

Do not begin this phase of the project until you receive Notice to
Proceed for the design phase.

RESPONSIBLE
STEP ACTION
PARTY
1 Review the Rules and Regulations for Sponsor
Procurement of Negotiated Contracts (for
questions, please call (304) 558-3165).
2 Develop Request for Proposal (RFP) Sponsor
3 Solicit Letters of Qualification for consultants Sponsor
and/or designers through publication of
newspaper legal advertisement.
4 Select Review Committee (at least 3 members). Sponsor
5 Review all letters of qualification. Sponsor
6 Develop short list of candidates (2 more than Sponsor
are needed for project [minimum 3]).
7 Interview candidates on short list. Sponsor
8 Rate candidates. Sponsor
9 Meet with highest ranked candidate to negotiate Sponsor
contract and price. If negotiations are
unsuccessful, then move to next candidate.
10 Sign agreement with selected candidate. Sponsor
11 Notify, in writing, all candidates who submitted Sponsor
proposals that the selection has been made and
the name of the selected candidate.
12 Retain copies of all newspaper advertisements Sponsor
soliciting letters of qualifications.
13 Retain documents of notification and a copy of Sponsor
the agreement for the candidate chosen,
pending final audit by WVDOH.
14 Upon completion of the design plans, manuals Sponsor
and bid documents, submit two copies to the
WVDOH for review and approval prior to
bidding the project. Allow 45-60 days for
review (see Notes [*1] and [*2] below).

continued on next page...
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Continued...
RESPONSIBLE
STEP ACTION
PARTY
15 Review and approve project plans or return WVDOH
them for corrections and resubmission.
16 Upon approval of project plans, a Notice to WVDOH
Proceed for construction will be issued. Once
Sponsor has received written Notice to
Proceed, they may undertake the construction
phase.

Notes for design phase

[*1]—If your project crosses, lies within, or directly affects
any section of roadway or right-of-way currently under the
jurisdiction of the WVDOH, please contact the appropriate
District Office prior to beginning the design phase.
WVDOH must be involved in the design; further permits
may be required.

[*2]—All projects are reviewed by SHPO in the early stages
of your project. If your project involves a historic area or
property, the design documents must be reviewed and
approved by SHPO prior to bidding the project. To avoid
delays and added expense, it is advisable to involve SHPO
in your project as early as possible.

[*3]—Invoices may be submitted, on no more often than a
monthly basis, for reimbursement of eligible expenses for
the performance of approved work that has been
satisfactorily completed and undertaken after the Notice to
Proceed for that phase was issued. Invoices must be
accompanied by an up-to-date progress report detailing
work undertaken and percentage of completion.
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3. CONSTRUCTION PHASE

Do not begin this phase of the project until you receive Notice to
Proceed for the construction phase.

RESPONSIBLE
PARTY

1 Review instructions for Required Contract Sponsor
Provisions and the Competitive Bid Selection
Process for Construction Contracts.

STEP ACTION

2 Choose appropriate selection process Sponsor
required, then follow guidelines (for questions,
please call (304) 558-3165).

3 Solicit bids and/or procurements through Sponsor
appropriate process (see Notes [*1] and [*3]).

4 If construction project is over $25,000, then Sponsor
(a) solicit sealed bids, (b) conduct public bid
opening, and (c) award contract to lowest
responsive and responsible bidder. If under
$25,000, use appropriate procedure and
award to lowest responsible and responsive
bidder. (Government agencies may use their
own procedures currently in place if they are
in written form and are not in conflict with
Federal procedures.) (No preference or
waiver may be given to a contractor, labor
force, or materials based on geographic
location or residence.) (See Notes [*1] and

[*3])

5 Retain copies of newspaper bid legal Sponsor
advertisements, telephone bid information,
and written bid information, pending final
audit by the WVDOH.

6 Retain copies of all contracts/agreements. Sponsor

7 Notify WVDOH of beginning construction. Sponsor

8 Provide project oversight and inspection Sponsor
during all phases of construction.

9 Routine inspection of project. Sponsor

10 WVDOH is notified of project completion. Sponsor

11 Final invoice submitted. Sponsor

12 Final inspection of project. WVDOH

13 Final inspection report and final invoice WVDOH
forwarded for processing.

continued on next page...
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Continued...
RESPONSIBLE
STEP ACTION PARTY
14 Final audit. WVDOH
15 Final invoice paid and project closed. WVDOH

Notes for construction phase

[*1]—West Virginia prevailing wage rates must be paid on
all contract work. Davis-Bacon wage rates may also apply.

[*2]—Invoices may be submitted, on no more often than a
monthly basis, for reimbursement of eligible expenses for
the performance of approved work that has been
satisfactorily completed and undertaken after the Notice to
Proceed for that phase was issued. Invoices must be
accompanied by an up-to-date progress report detailing
work undertaken and percentage of completion.

[*3]—If you have any questions, please contact the
WVDOH, Program Planning and Administration Division,
Grant Administration Unit at (304) 558-9615 or 558-3165.
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